CASHES IN EQUITY, 


ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF NORTH CAROLINA, 


AT RALEIGH. 


JUNE TERM, 1863. 


W. H. PARTIN and another against T. 8. LUTERLOH and others 


That a note had been. obtained by fraud in the factum, is a good defense at 
law, and cannot afterwards be brought forward for the purposes of an in- 
junction. 

It is no ground for a bill for an injunction, that the complainant was not a 
party to the suit at law, because that process had not been served on him. 
His proper remedy is to have the judgment set aside, on motion, in the 
Court granting it. 


Cause transmitted from the Court of Equity of Cumberland 
county. 

This was a bill for an injunction, filed in the names of Wil- 
liam H. Partin and Norman G. McLeod against T. S. Luter- 
oh, Charles Luterloh, W. H. Lambert and Thomas Lambert. 
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The object of the bill is to restrain the collection of a judg- 
ment and execution, which was obtained in the County Court 
of Cumberland, on a note for $416.52, dated June 16th, 1852, 
payable to T. Luterloh & Co., and endorsed to Charles Lat- 
erloh. Signed by W. H. & T. Lambert, and W. H. Partin, 
and N. G. McLeod. 

W. H. Partin was engaged in the business of getting tur- 
pentine in the county of Johnson, where W. H. and Thomas 
Lambert were engaged in the same business as partners, and 
where the two latter resided. The bill alleges in behalf of 
Partin, that he had consigned spirits of turpentine to T. S. 
Luterloh, who owed him a balance on that account, and that 
Thomas Lambert being about to visit Fayetteville, where 
Luterloh resided, he requested him to settle with Luterloh, 
and bring him the money that was due him, and to enable 
him to do so, he signed his name on a blank piece of paper, 
in order that it might be filled up as a receipt for the money 
when it might be paid; that Thomas Lambert pretending that 
Partin wished to get money to the amount of $200, from a 
bank in Fayetteville, applied to the plaintiff, N. G. McLeod, 
to join in the note with Partin and the firm to which he 
belonged, and as an inducement for McLeod to sign the note, 
he offered to.draw it for four hundred dollars, and out of the 
proceeds to pay a debt of $125, which Lambert’s father owed 
McLeod, and with the understanding that the note was to be 
thus filled up and offered for discount at a bank ; he also sign- 
ed it in blank. The bill then states that McLeod proceeded 
with Thomas Lambert to Fayetteville, and the blank paper 
then having the names of W. H. and T. Lambert on it, was 
handed to T. 8. Luterloh, who had promised to assist them in 
getting the paper discounted, and he departed for the purpose 
of going to the Bank on the business; that in a short time he 
returned and announced that he had failed in procuring the 
discount, on which, McLeod, in the presence of T. 8. Later- 
loh, asked for the paper that had his name on it; to which 
T. Lambert said, it did not matter, as the paper was still in 
blank and could not hurt him; that he then instructed T. 
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Lambert to erase his name from the paper; that without the 
consent of either Partin or McLeod, the note; in question, was 
tilled up, payable to T. S. Luterloh. . Partin farther says, that 
he was not served with the writin the suit, at law, and had 
no knowledge of its pendency against him, or of the. existence 
of the judgment until after its rendition. It is: further alleg- 
ed, that the endorsement was made to Charles Laterloh with- 
out eonsideration, bat to give jurisdiction to the county 
court of Cumberland. The prayer is for an injunction. T. 8. 
Luterloh denies, in his answer, that he owed Partin any thing, 
or that there was any open account between him and this de- 
fendant, or the firm; he admits that there had been some 
dealings, bunt says that these had been closed before the 
transaction in question. He states, that the true history of 
the transaction ig this: Thomas Lambert and plaintiff, N. G. 
McLeod, came to Fayetteville, and asked his assistance to 
have a note discounted in a bank at that place, and they pro- 
duced to him a papenpsubseribed in blank by W. H. and T. 
Lambert, W. H. Partin and N. G. McLeod. It was stated by 
them, that they wished to get $1000 from the bank, and out 
of that sum, a debt, which the firm of W. H & T. Lambert 
owed his firm, should be paid; that he endeavored to procure 
the bank accommodation, but found it could not be obtained, 
and so informed the other party—thereupon, it was agreed 
by Thomas Lambert.and N. G. McLeod, that the-blank paper 
should be filled up for the debt due his. firm, and this was 
done accordingly.. Charles Luterloh answers, that the note 
was endorsed to him bona fide for a debt duevhim by T. G. 
Laterloh & Co. 


Graham, for the plaintiffs. 
Gorrell, for the defendants. 


Barrie, J. We are unable to discover any equity in the 
transactions disclosed by the pleadings and proof, that enti- 
tles the plaintiffs to the injunctive relief which they seek. 
The allegation, that the plaintiff at law, Charles Luterloh, 
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took the endorsement*of the note, in question, without consid- 
eration; and merely for the purpose of giving jurisdiction to 
the court-of pléas' and quarter sessions for Cumberland coun- 
ty, is positivély denied in ‘his answer, and, on the contrary, he 
avers that he took it dona fide and for a valuable considera- 
tion. His’right to recover on ‘it, at law, is fully sustained by 
the recent ease'of MeArthur v. McLeod, 6 Jones, 476. 

The authority of Thomas Lambert to bind his partner by 
signing the note in the name ‘of the firm, fora debt of the 
firm, is unquestionable. The partners would. be bonnd in 
such a case, even thotigh the particular note was signed by 
one parther without the consent and against the wishes of the 
other; Wharton v. Woodburn, 4-Dev. and Bat. 507; Dick 
son v. Alecander, 7 Tred. 4. 

Had the note been obtained by frand in the fuctum, that 
would have been a good defense, at law, and could not after- 
wards be brought forward for the purposes of an injanetion 
in equity ; Tysor v. Duterloh, 4 Jones’ Wy. 247. 

The objection to the validity of the jadgment, as to Partin, 
urged by him,on the gronnd, that. he was not a party tothe 
suit at law, because no process had been served on him, is 
very clearly ‘one to be used at law, and cannot be made avail- 
able in equity. The proper course to be pursued. in such 
case, is to‘apply to the court in’ which the judgment was ren- 
déred, for the purpose of having it set aside on motion. When- 
‘ever that, or any other complete remedy can be given at law, 
a court of equity will not interfere ; Parker v. Jones, 5 Jones” 
Eq. 276. The injunction must be dissolved and the bill dis- 


missed. 


Per Curiam, Bill dismissed. 








NEILL MALLOY against CHARLES B. MALLETT and others. 


Upon the dissoletion of a corporation by the expiration of the time for which 
it was chartered, its debts become extinct. 

Under a provision in an act of incorperation, “that the private property of 
the individual stockholders shall be Wable for the debts, contracts ant lia- 
bilities of the corporation,” it was held that the responsibility On the indi- 
vidual stockhelders is a secondary one, and that when the debts against the 
corporation. became extinct by the expiration of-its charter, the liability o/ 
the individual steckholders became. extinct also. 

(The cases of Fox vy. Horah, i ired. Eq. 358, and Wiatry v. Webb, 3 Dev. 27, 
cited and approved.) 


Cavs sent frour the Court of Equity of Cumberland county. 
Ail the facts mecessary to the understanding of, this cause 
are stated in the epinien of the Court. ‘ 


Buzvton, for the plaintiff. 
C. G. Wright and Bryan, tor the defendants. 


Barr, J;- Several interesting questions are presented by 
the pleadings, and have been'discussed in the argument, but 
in the view which we feel constrained to take of the case, it is 
only neeessary fer us to notice one of them.’ The bill was 
filed after the expiration. of tlie charter of the company for 
whose debts, pricate property of the defendants,\as individu- 
al stockholders, és sought to be made liable.» It is a well’ 
settled principle, of the common taw, that upon the dissolution 
ot a corporation, its debts become extinct. This principle 
was held, in the case of Fox v. Horah, 1 Ired. Eq. 358, to be 
an fall foree in this State. Hence, when the “ Phenix Com- 
pany” expired by the limitation of its charter on'the Ist day 
of January, 1860, it ceased to owe any debts, because it no 
longer had auy existence by which it could be a debtor. The 
<juestion, then, is, could the private property of the persons, 
who were the individnal stockholders of the company at the 
time of its dissolution, be made liable under the 10th section 
of the act of incorporation, for such of its debts as were then 
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unpaid? The proper answer to this qnestion depends upon 
another enquiry ; that is, whether the responsibility imposed 
by the act upon. the individual stockholders, is a primary or 
only a secondary liability. The language of the charter, af- 
ter creating the corporation, with the usual powers and privi- 
leges, for the purpose of manufacturing wool and cotton goods, 
and after prescribing various regulations. ordinarily found in 
eharters of the like kind, declares, in the 20th section, “ that 
the private property of the individual stockholders shall be 
liable for all the debts, contraets and liabilities of the corpor- 
ation in proportion to the stock subscribed by each individu- 
al.” The -responsibility thns imposed upon the individual 
stockholders is, we think, manifestly a secondary one ; be- 
because‘it makes them liable for the debts of another person, 
to wit: the corporation. Such a liability was amply. saffi- 
cient for the security of the creditors of the company, should 
they be diligent in enforcing it, during the existence of the 
corporation, while, to have made.it greater, would, in-a con- 
siderable degree, have tended to defeat the purposes for which 
the company was created. The liability of the individual 
stockholders being thus a secondary one for the debts of the 
company, it follows that when the corporation expired and its 
debts beeame thereby extinct, their liability became extinct 
also. As long as there were debts of the company to be paid, 
the stockholders were bound to pay them, if necessary, out of 
their private means; but when the debts of the corporation 
ceased to exist, as. such, there remained nothing apon which 
to attach a responsibility on those who had been meinbers of 
the defunct company. 

This view of the subject is sustained, as we think, by the 
analogy which it bears to the remedy, which is given by the 
act of 1806, (Rev. Code, chap. 50, sec. 7,) to creditors against 
the persons to whom debtors have made a fraudulent convey- 
ance of their property. The'remedy given is a scire ‘facias 
upon the judgment obtained by the creditor against his debt- 
or, against the person to whom the property of the debtor has 
been fraudently conveyed for the purpose of defeating the . 
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debt. Inthe case of Wintry v. Webb, 3 Dev. Rep: 27, it was 
decided that the proceeding depended upon the original ac- 
tion of the creditor, and to sustain it, the judgment in that ac- 
tion must be in force. . Hence, when it appeared in the case, 
that the defendant in the judgment in the original suit, was 
dead, and.no person had administered upon his estate, i¢ was 
held that the scire facias against the alleged fraudulent gran- 
tee, could not be sustained. In that case, the secondary pro- 
ceeding depended upon the existence of a valid jadgment, in 
the first, while in the case, now before us, the proceeding 
against the-individual stoekholders, depends upon tbe exist- 
ence of a debt of a corporation, of which they are members. 
The dormancy of the judgment in the one case, and the ex- 
tinction of the debt in the other, alike deprive the creditor of — 
his remedy. The demurrer must ‘be sustained, and the bill 
dismissed. 


Per Ovrram, Bill dismissed. 








BENJAMIN Y. SIMS, Adm’r., against BENJAMIN SMITH and others, 


The word “ when,” ‘ike the words “at” and “if” applied to a legacy of per- 
sonalty, makes the gift contingent ; but the superaddition of the words, 
“equally to be divided,” (when there are several legatees,) shows that the 
the words, when, &c., were only used to designate the time when the en- 
joyment of the legacy was to commence, and would not prevent it from 
vesting. 


Oavsr removed from the Oourt of Equity of Franklin county. 

The bill was filed by the plaintiff, Sims, as administrator of 
his late wife, Sally Ann (formerly) Smith, for partition of 
slaves bequeathed to her, with the other defendants, by the 
will of Joseph Smith, and the only question in the cause de- 
pends upon the construction of the following clauses in said 
will: “I give to my son, Joseph Smith’s children, now living, 
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that is, Benjamin Smith, and Adam Smith,-the land whereon 
L.now. live, on the east side of Mill creek, to be equally divi- 
ded. between .them and. their heirs forever,” reserving: a life- 
estate therein.te Joseph Smith, theit father. * * * “ And 
Lalso.give the following negroes to.my son; Joseph N. M. 
Sinith’s five children, nowliving, viz: Sally Ann Smith, Martha 
Smith, Benj.Smith,Abner Smithand Jos. Moseby Smith, when 
the voungest arrives. to. lawful age, the following negroes and 
their increase, Harriet, &c., (twelve in number, naming them,) 
to be equally divided between them and their heirs forever, re- 
serving, as aforesaid, tormy. son, Joseph N, M. Smith, in the 
land, ineluding the mill.and.negroes, during his natural life.” 
The bill alleges, that all the above. grandchildreu were. living 
at the testator’s death, and thatSally Ann Smith intermarried 
with,the plaintiff, and died about seven. years after the death 
of the testator, in the life-time of her father, and before Jdo- 
seph Moseby Smith, who. was the youngest child of the testa- 
tor, arrived at the age of twenty-one. The bill alleges, that 
on the death of Joseph N. M. Smith, his son, the defendant, 
Benjamin, became his representative, and took charge of the 
slaves, and held them for himself and the other children of 
Joseph N. M. Smith, exclusively of the plaintiff, as represen- 
tative of the said Sally Ann, his late wife, and that he denied 
the plaintiff ’s right, npon the ground, that Joseph Moseby 
Smith, the, youngest, was not of age when said Sally Ann 
died. This tact is admitted in the bill, but the plaintiff insists 
that.thedegaey was vested on the death of the testator, and 
that the age of the youngest was fixed for division between 
them, subject to the life-estate of their father. 

The prayer is for a partition of the slaves. The.defendants 
demurred to the bill, and there being a joinder in demurrer, 
the cause was set down for argument and sent to this Conrt. 


B, F. Moore, for the plaintiff. 


No counsel, for the defendants. 
. 


Barrie, J. The-only question presented for our consider- 
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ation, depends-upon the proper construction of the following 
clause of the will-of Joseph M. Smith: ‘I give the following 
negroes tomy son, Joseph N. M.: Smitlr’s five ehildren, now 
living, viz: Sally Ann'Smith, MarthaSmitl, Benjamin Smith, 
Abner Smith and Joseph Moseby Smith, when the youngest 
arrives to lawful age, the following negroes and their inerease, 
to wit: Harriet,” e.; “ tobe equally: divided between them 
and ‘their heirs. forever, reserving, ‘as aforesaid, to my son, 
Joseph N. M. Smith, in the land, ‘ineluding the mill and ne- 
groes, during his natural life.” The testator, in @ previous 
clause of his’ will, had given to his two grandsons, Benjamin 
and Abner Smith, a tract of land, equally to be divided be- 
tween them, reserving a idan therein to their father, Jo- 
seph N. M. Smith. Sally Ann Smith, after the death of the 
testator, married, but died before the youngest of the five 
children of Joseph N. M. Smith arrived at full’ age, and the 
question is presented onthe claim of her husband, as her ad- 
ministrator, whether the legacy of the slaves is vested, or con- 
tingent. ' 

It is conceded that the: word,“ when,” like the words “at” 
or “if,” applied to a legacy of personalty, ordinarily, makes 
the gift contingent. Thus, if a negro were given to A, when 
he arrives at age, with nothing to explain or control the ex- 
pression, it wonld. be the same as if the legacy were given to 
him “at” his arrival of age, or “ if” he arrived at age,-and 
should; consequenfly, be constrned.to- be conditional upon his 
arrival at age. But when it appears from the contextyor from 
the general scope of the will, that the testator intended to de- 
signate only the time whemthe enjoyinent of the legacy is to 
commence, there the legacy will-be held:to be vested. Among 
other expressions, to which this effect will be given, is that of 
“ equally to be divided between them,” where there are sev- 
eral legatees. The lat, it is enid, always leans. in favor of 
holding legacies ‘vested, rather than contingent, where the 
clauses, in-which they are given, are ambiguons,.and the in- 
tention doubtful; Stewart v. Bruar, 6 Ves. Jan’r., 529; Lit 
well v. Bernard, bid. 522. In most. eases; this expression 


‘ 
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of“ equally-to be. divided. between them,” will apply, as well 
ta. the time of enjoyment, as to the gift iteelf, and hence, in such 
cases, the legaey will be taken to be vested. In the case now 
betore gs, there is nothing to forbid the application of this 
rule, and the legacy of the slaves must be considered as hav- 
ing vested at the death of the testator, the division among the 
legatees not to take place until the arrival of the youngest at 
full age—the whole legacy having been-senbjeet.to the life of 
their father; see Guyther v. Taylor, 3 Ired. Eq. 329. 


Per Czriam, The demurrer overrnled and the cause 
remanded. 





STANFORD LONG against JOHN H. CLAY, Administrator. 


Where a bill was filed for the settlement of co-partnership dealings, and there 
is a prayer for an injunction. against a bond given on a partial settlement 
of the business between the partners, but np injunction was issued, it was 
held that the obligor, in said bond, was rot in contempt of the court of 
equity in refusing to submit to a jndgment on the bond in a courtof law. 


; Appgat from.an order of the Court of: Equity of Person, 
Super Osporne presiding. 
The facts’ of this case are fully set forth in the opinion of 
the Court. 


No council appeared for the plaintiff in this Court. 
Graham, for the defendant. 


Barrix, J. John H. Clay,administrator of William Long, 
brought debt on a bond for $1292 75, payable to his intes- 
tate against Stanford Long, as the obligor thereto. The suit 
was brought in the Superior Court of Law for Person county, 
and defendant appeared and pleaded payment and set off. 
While the suit was pending, the defendant filed a bill.in the 
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Court of Equity for the same county, in which he alleged that 
he and the plaintiff's intestate had, some time before, been 
engaged as partners in the manufacture of tobaceo; that théy 
dissolved the co-partnership by consent, and had a partial set- 
tlement, upon which he gave the bend sued upon at law. 
He then alleged that there were many outetanding debts 
against the firm, of which he was not aware, when he gave 
the bond in question ; that upon a settlement of the accounts 
of the firm, very little, ifany thing, would: be-due the plain- 
tiff; that he had no defense against the suit at law; and he 
prayed for an account of the-partnership business and for an 
injanction against the suit until that account should be taken. 
The plaintiff, at law, tiled an answer to the bill. It did not 
appear that any injunction had been issued. When the suit at 
law was called for trial, the plaintiff’s counsel announced his 
readiness to proceed and, informing the Court of the penden- 
cy of the proceding in the court of equity, demanded that thede- 
fendant shouldsubmit to a judgment, threatening that if he did 
not, he, the counsel, would move for an attachment against him 
in the court of equity. ‘Phe defendant refused to comply with the 
demand ; on the contrary, he applied for, and on canse shown, 
obtained a continuance of the sait. When the equity docket 
was taken up, the defendant in the suit in that eourt, filed an 
affidavit, in which he stated the proceedings above mention- 
ed, and moved for an attachment against the plaiuitt in 
equity, for his refusal to submit to a judgment in the’court of 
law. His Honor declined to make the order, but allowed an 
appeal trom his order of refusal to the Supreme Court. 

We approve the course adopted by his: Honor. The plain- 
tiff, in equity, did not press his application for an injanction 
against the suit at law, and there was nothing to hinder the 
plaintiff from obtaining bis judgment as soon as the course 
and practice of the court would allow him. Had the plain- 
tiff, in equity, applied for a fiat foran injunction, the Judge 
or Court, to whom the application was made, might well have 
refused to grant it, exeept upon the terms of submitting to a 
judgment in the suit at law. The authorities, referred to by 
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the counsel for the defendant. in eqnity, to ‘witt: Adams’ Eq. 
194+195, and 2 Star. hiq.pages: 174-175; do. net: embrace a 
case like the present. 

+d pomanether ground, we think the correctness of his Hon- 
or’s course, may be sustained: . Whem-the. eanse in the court 
of law..was called for trial,.no order in the court ef equity had 
been obtained, or even applied fer. -“The counsel only threat- 
ened what he intended too, when the court ef equity should 
sit.for the despatch of business. Lhe defendant atdaw could 
not, then, be guilty of a coutempt of Court for not obeying 
ap order which had no existenee. 

The order, trem which the appeal: was taken, must be af- 
firmed, and this mast be certified. 


Per Coriam, - Dezretal order aftirmed. 


CALVIN ROUSE against TOHN’L: LEE and others. 


Money arising by the sale of: tne, wife's land ,»by.a deed executed by the 
husbapd and wife has none of the characteristics of real estate, and after the 
death of the wife, goes to the husband gure mariti, 

(Litile v! McLendon, 5 Jones’ Eq. 216, cited and approved.) 


Cause removed from the Court of Equity of Lenoir connty. 
A tract of lands having deseended to Rebeeca Lee, wite: of 
the defendant, John L.. Lee, from her father, it-was agreed 
Letweew them that they would make sale of the same, and as 
Lee was thueh in debtyand there» was danger that. the  pro- 
ceeds of such sale might be taken for: his- debts; it was ‘agreed 
by parol thatthe proceeds should be paid into the hands ofa 
trastee for her beuefit. -Aceordingly, the land was sold by a 
joint deed of Lee and Jrig, wife to one Wiley. Ronse, she being 
privily examined. and said Wiley: Rouse paid the’ purchase- 
money, $1900, to one Ohvistopher L: > Davis; who agreed 
to held it for the benefit of tle wite; but afterwards agreeing 
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to borrow the money-for himselfy he made his note for the res- 
idue not used by Mrs. Lee, to wit, $1400, to the plaintiff, who 
agreed that he would hold the money. on the like trust, but 
no-written memorial was ever made of this trust: Mrs. Lee 
having died, the plaintiff administered on her-estate, and tiled 
this bill againetJ. 'L: Lee;-and the childretrot Lee and his wife, 
who are the heirs-at-law of Mrs. Lee, alleging that Lee claims 
the fund as hasband of his late wife, and that the other de- 
fendants, the children, claim it as having the impress of real- 
ty, and he calls upon the parties to interplead and have their 
rights settled by a decree of the Court of Equity, so that he 
may be indempified in paying it to the one party or the other. 

The said John L. Lee and the children each answered the 
bill, claiming, .as suggested above, and submitting that the 
Court should do what was right and equitable between them. 
The cause was set down tur hearing on. bill and answers, and 
sent to this Court. 






















J. W. Bryan, for the plaintiff. 
G. Washington, for.the defendants, 





Manty,; ‘J: The question presented by the pleadings in 
this case, is, whether a fund in the hands of the complainant, 
as administrator of Rebecca Lee, should be paid to the hns- 
band as her legal representative, or (as it arese originally from 
the sale of real estate) to her children, as heits-at-law. 

There is no ground for holding that this fund retained any 
of the characteristics of real property. [t-wae competent for 
the parties, by a proper settlement, to have impressed this 
character ‘upon it, but they have not done so, and it. must, 
therefore, be transmitted according to the rules which govern 
the distribution of chattel property. 

‘The agreement, by which the fund was subjected to a trust, 
seems to have had for its object the benefit of the wife alone, 
and, therefore, according to a well, established principle. of 
equity, upon her death, the fund passed to her husband. This, 
was recently declared in this Court, in the case of . Letile v. 
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MeLendon, 5 Jones’. Eq. 216, where the authorities. will be 
found cited. . . 

The parties interested may have a reference to the clerk of 
this Court, to.take an account of the fund and report the resi- 
due after deducting the’ costs of administration; (the costs of 
this bilhincluded,) which residue should .be paid to the hus 


band. 
Per Curiam, Decree accordingly. 








“WILLIAM FRIZZLE and others against JOEL PATRICK. 


It is the general course of the court of equity, on applications. to restrain pri- 
vate nuisances by an injunction, to order an issue at law. to ascertain the 
fact of the existence of such nuisance before the Court will act. 

Where a party has no particular interest in analleged nuisance from the pond- 
ing back of water, he cannot sustain a bill for an injunction, but must rely on 
the remedy by information in the name ofthe Attorney General. 


Tus was an appeal from the Court of Equity of Pitt county. 

The plaintiffs, William. Frizzle, Warren. Frizzle, Charles 
Rogers and Jesse Hart, set forth in their bill, that the plain- 
tiffs, William-and Jesse Frizzle, conveyed each a small tract 
of land to the defendant and one Lewis B. Pugh, to enable 
them ‘to ereet a mill on little Contentnia Creek, and that they 
did so about the year 1850, and. that, at the. same time, the 
parties agreed, by parol; as.a part of the equivalent for this 
agreement, the said Patrick.and Pugh -were to keep a flat ia 
their mill-pond to. transport. produce for the, neighborhood, 
and to pay them; that the said, grantees did erect a mill-dam, 
and by that means, ponded back the water so.as to injure the 
plaintiffs, W/ and W. Frizzle, in a very great degree by over, 
flowing their tillable land, and to injure all the plaintiffs and 
other neighbors, by causing an uncommon amount of sickness; 
that the.said mill was, shortly before filing the -bill, burned 
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down, and that against their earnest remonstrances, and in 
disregard of large pecuniary offers on their part, the defend- 
ant, Patrick, who had purchased ont Pngh, was preparing to 
rebuild the mill, and they apprehended: the same injurious 
consequences to their. health, They further allege, that the 
defendant. totally disregarded his.promise to put.a flat in his 
mill-pond while the dam was up, and refused to make com- 
pensation to the Mesers. Frizzle for damage done to their 
lands by ponding back the water on them. The prayer is for 
an injunction.to restrain the defendant from rebuilding his 
mill-dam and for general relief. 

The anewer of the defendant, denies that any extraordinary 
amount of sickness was produced by his mill-pond. He ad- 
inits that a very fatal disease prevailed during a part of the 
_ time his pond was in existence, bat he says this-was a dis- 
ease, called diptheria, and as he is advised by medical men, 
was, in no degree, produced or, aggravated by standing wa- 
ter; that it prevailed as much in neighborhoods where there 
was no watercourse as in that of his mill-pond, and has, in no 
degree, abated since his mill has been burned and‘the water 
off. He admits, that he said in conversing about establishing 
a mill, that he intended to keep aflat in his mill-pend, bat 
he denies that he made any deliberate contract to that effect, 
or that this consideration entered, in a material degree, into 
their bargain, and that no one has ever desired such a flat, or 
called on him to put one in his pond, and insists that, even if 
this was as alleged by. plaintiffs, that they have an adequate 
remedy, at law, for the breach of this contract.. He sets forth, 
specifically, the deeds made to him by the plaintiffs, William 
and Warren Frizzle, which, in the former parts thereof, ‘are in 
the nsuval form, and then contain ‘this clause, (in the deed 
from William,) “and I, the said William R.-Friazle, im the 
bargain, have bargained and sold unto the said Lewis Pugh 
and. Joel Patrick, the full and lawfal privilege of ponding the 
water back upon my creek low ground, above the said Lewis 
Pugh and Joel Patrick’s mill-seat, to a sufficient head of wa- 
ter to rnn the mill, or any machinery whatever, provided the 
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water does.net back npon any oftmy high or tenable lands; if 
so, we, the said Lewis Pugh and Joel Patriek, do bind.our 
selves and assigns to the said William Ry Prizzle, a:tair price 
forall.the high or tenable land the mil! may cover,” and the 
deed trom Warren Frizzle, conveyed his traet-of land, by-a 
deed, containing the like provisions... He further* alleges, in 
his. answer, that betore. this bill was: filed, he offered to leave 
it to. men, mutually chosen by them, to say what, if any, dames, 
ages had been stistained by the plaintiff, William's high or 
tillable lands, and to pay .whatever might be assessed by them, 
and that he refused to agree to ‘these terms,or in any’. way to 
settle amicably this qnhestien of damages. He insists that, 
according fo the wrjtten contract between them,,if either of 
the Messrs. Frizzle bas. dny claim.of this kind, he has a fall 
and adequate remedy at law. He.admits that he is about to 
rebuild his mill, but says that neither.of these parties has any 
equitable ground to prevent jjim from so; dog ; that as to 
the Mesers..Frizzle, they are concladed by the terms of their 
deeds, from interfering through the court, and as to the other 
plaintiffs; they have no interest or ground of complaint what- 
ever. 

- On the-coming in of the.answer, the defendant moved to 
dissolve the injunction, which his Honor refused, but order- 
ed.it to.be continued to the hearing, from which order the 
defendant appealed to this Court. 


Fowle and Phillips, tor the. plaintiffs. 
Donnell and J. W. Bryan, for the defendant. 


Parson, C. J. Treating the bill as a proceeding for an 
injunction against a private nusiance, we are-of opinion that 
the plaintifis, William Frizzle and Warren Frizzle, are con- 
cluded by. the deeds which they executed to Joel Patrick and 
Lewis Pogh, for. the parcels of land on the north and south 
sides of the ereek, for the express purpose of enabling them 
topereet a dam; and pond: back the water in order to get a 
head jof water sufficient to run’a mill ; so they cannot be heard 
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to complain against their own deed. In regard to the flat, if 
there has been @ breach of contract on the part of the defend- 
ants, the remedy at law.is adequate, and certainly, @ breach 
of contract, in that particular, is not a sufficient ground to in- 
duce a eourt-of eqnity to interfere by its writ of injunction. 

Ju the case of a private nuisance,’ the rule in this Court is, 
that the factiof nuisance should be established by an action 
at law before an jnjunction.will issue, with certaimexeeptions 
asin the ease of. Clark v,. Lawrence, ante 83, whetean 
issue was ordered on the fact of naisanceor no nuisance. This 
comes within the general rule, and we can see no gronnd.on 
which to make it an exception and direct an issue, unless the 
rule is to be disregarded altogether. They have . been ‘paid 
for.the privilege of. erecting a mill at the site set ont im the 
proceeding, and are concluded in respect to.a priwate nuas- 
ence), ‘The other plaintiffs, Jesse Hart and Charles: Rogers, 
show no particular interest in this matter, and must stand 
like any other. ¢citizens,, who are. objeeting to the ,eréc- 
tion. of a public nuisance: -In ether words, they must file an 
information in the name of the Attorney General, setting 
forth their reasons for believing that the defendant, Patrick, 
is about to commit a public nuisance, and waking that the 
ground for asking the interference of this Court by its writ.of 
injunetion. Doene neta Seine eae a et 
iujanction dissolved. 


Pee Contam, | Decree aecordingly. 








. ROBERT FALLS against JAMES DICKEY. 
X 
Where's plaintiff has « remedy atlaw on a covenant of quiet enjoyment, and 
brings a bill in equity against the covenantor on account of his non-resi- 
dence in the State, it is necessary for him to aver also, that the defendant 
has no property or effects in this State, out of which sstistkction could be 
had upon his recovery at law. 
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Cavse rexpoved from the Gouittof Beuiey anibianiniedy 
» fhe bill alleges, that the plaintiff porchased a»tract-of Inne 
lahat i th bndiighch Gethchivanid teck a deed: in tee for two 


hundred acress,;:for which he gave his notes:for- $400; that 


oe eontained a covenant for quiet enjoyment of! that 
estate; that about eighty acres of the best of: this Jand was 
wovered by-the dower of widow Mrs. Mary Falls, ‘and that 


‘hie hadvutterly failed:to get: possession of that much of the 


land he:had purchased ; that the defendant:is a citizen. of the 
‘State of:Arkansas. - He states that:he has been ‘sued; at law, 
on the bonds.given for the purchase-money, and: that judg- 
ment’has been obtained against him in the county court of 
Gaston, and ‘execution threatened to be issued against himfor 
the amonnt. The prayer is for.an injunction. . i 
The defendant, in-his answer; says, that being about to re- 
move to.the State of Arkansas, he made a public vendue of 
the:land in.question, and-his other property ; that at the time 
this land ‘was offered for sale, the eryer distinctly made-known 
that it wagsold: subject to. the dower of ‘Mrs. Falls; that the 
landwasbid off by the plaintiff, but that no deed was then exeeu- 
ted by him, bat that he farnished him with the deed, whichhe, 
defendant, had taken when he bought the land, and desired 
him to havé ‘a deed prepared; that in the. deed, thus farnish 
ed; the dower was excepted ; that the plaintiff was. a relation 
of Mrs: Falls, and jived near to her, and well knew that she 
had a dower in the said tract of land ; that for fifteen years 
Mrs. Fallg lived on this dower land, and was s0 living atthe 
time of the sale; ‘that shortly after this atietion,.the plaintiff 
came to where he lived, while he was loading his wagons.to 
remiove from the’ State, and when every thing, was’ in confu- 
8 around him, ‘and presented him for execntion, a-deed, 
he, plaintiff, bad prepared, and told him thatit was all 
“cortect and drawn —_ ¥ the deed furnished him atithe 
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sale asa guide y that having confidence in’ plaintiff’s iritegri- 
tyy and:being thus in confasion, he executed: the ‘Weed, iin 
question, which he now finds, to his surprise, is ‘an’ absolute 
conveyance of the whole estate inthe land; Socoaditees 
eeption: of Mrs. Falls’ dower, aid ‘in this he was: grdssly de- 
ceived and defrauded by the plaintiff. Mtr. 

The defendant further eays»that-the: plaintiff-had no dcca- 
sion to’ go ‘into a court: of equity on account ‘of his” resi- 
deticéin another State, for that at the time of fiting ‘this bill, 
defendant had property, in this State, to the — at least, 
of $5,000.» 

There was.evidence taken in the cause, the material part of 
which, is alluded to by the Court, and the cause was set down 
for hearing-on. the bill; ncante eet mean and exhibit, and sent 
to wes Court. 








No counsel for the plaintiff. 
Fowle, for the defendant. . 


Barmz, J: Wehave no hesitation in denying to'the plain- 
tiff'the relief which he secks: * It is clearly proved, that at the 
time hé purchased the tract of land, mentioned in the plead- 
ings, he had fall knowledge of the incumbrance of which he 
complains, and we very much suspect, that when he prepared 
the deed for an absolute conveyance, he intended, if he could 
get the bargainor to execute it; to take an unfair ad 
of him. His remarks made at various times, to different per- 
sons, show that he thought he had-fot a*bargain of ‘the de- 
fendant, and that he was determitied'to’ make the ‘nrost of jit. 
If the covengnts contained in his deed, can avail him at law, 
let‘him seek a remedy there: “This*Oourt will certainly not 
aid-him in:his intended sharp practice: 

But independently of his failure wpon the mérits*0f his case, 
the plaintiff has not, by his own’ bill, ‘shown hithself entitled 
to'reliefin a court of eqnity. He has-alleged, indeed; in his 
bill, that thedefendant is a resident ‘of the State of Arkansas, 
but he has altogether omitted'to‘aver that he had’ no property 
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on effects, inthis State, ont of which to make good the dam. 
ages, which’ might be reéovered in a action on the: coven- 
ant for quiet enjoyment. ‘This omission, we deen fatal ‘to his 
right to come into this Court for relief. See Green. v. Camp- 
bell, 2-Fones’ Eq.' 447 ; Rishanditon v. Williams, 3 Jones’ 
M4 116. 

~The bill must be diamised with oats. 


Pex Conas, od Bill. dismissed. 


te 








SD PSe HERR HOPS ahh? forte ots aye Cesar } : 
‘MARY ANN SMITH: against JAMES 'T. Perare anne e 
ot 

As & general rule, an objection to the jurisdiction of the court of equity may 


be taken on demurrer when the facts appear upon the record. 
{mpotency in a husband does not render a marriage by him, void ab tailio, but 
only voidable by sentence of separation, and until ditch ten thee deity Sider - 


ed valid and subsisting. 
‘Lhe domivil of the husband, draws to it the domicil of the wife; therefore, ac- 
; ,;conding to the 14th Rule of the 3d section of the 32 chapter of the Revised 
. Cade, where both parties are residing in this State, » bill, by the wife, for 
‘8 divoree, for the cause of impotency, must be brought in the egunty where 
“the busband resides. 


“Tiaien puenecl heii tae bana bciapenjeh Males dae 
The facts are sufficiently stated in the opinion of the Oonrt. 


“Moore, for the, plaintiff. 
Graham, for the defendant. 


., Barmaz, J. ‘The plaintiff in her ill, which eaty flehde 
the Oaurt of Equity, for the county of Wake, alleged, that.on 
the 30th day of April, 1861,.the marriage ceremony was per- 
formed, in the city of Raleigh, between her and the defend- 
ant, James T. Morehead; that she had been ever sinee-her 
birth; and. was still, a resident of the city of Raleigh,;in the 
county of Wake, and the defendant was a resident of the 
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county of Guilford ; that after cohabiting with the defendant 
some two or three weeks, she found him to:be, and she aver- 
ved that /he was, utterly and incurably impotent; that in eon» 
sequence of such impotency, the pretended marriage between 
her aud the defendant was nall.and void; and she prayed 
that it might, by a decree of the Coart, be declaved tial! and 
void; and further, that she niga ane evilearae peicicaisonia 
trom the bonds of matrimony, 

‘Dhe defendant domurced to.the bill, tor the ‘want: ef jure: 
dietion ia the court of equity for the county of Wake. The 
cause, was set for hearing on the demarrer, and ay otenent 
was removed to the Supreme Court. . 

_Onr opinion being ia faver ef the defendant, union tastes! 
tion of: jurisdiction; we have. deemed it: proper eoniye only 
the facts. which are necessary to raise it. . 

_ That,'as a general rule; an objection te the: jukiedietion of 
the. court of equity may be taken on a demurrer, when the facts 
appear upon the record, is settled. Indeed, itis said by Mr. 
Adams, that want of juriediction is one.of the mest ordinary 
grounds ofa demurrer in: eqnity; Adams’ (Eq. 333. .The 
prineiple of the defense by demurrer is, that.on the plaintiff's 
owa showing, kis claim cannot be supported, and that, there: 
fore, it is needless for the defendant to answer the bill. Ifthe 

‘show that the Court cannot entertaia jurisdiction: of 
his: cause, there seems to ug as much reason for permitting the 
defendant to.arge that ebjection, as/to. insist upon any other, 
whieh is disclosed by the facts stated in the bill. The plain- 
tiff’s counsel does not deny. this; but insists that. whet: the 
want of jarisdiction arises from the fact, that the suit is brought 
in the: wrong county; the objection: can ouly be taken by a 
plea ia abatement, under an express provision, to that effect, 
in the Revised: Oede,; chapter 32, section: 3; rule 14..: The last 
clause of that rule does say, indeed; that if the suit be brought 
in any other county than is therein prescribed, \it “may be 
abated on plea; so ‘it may, and’ so dt must; if the fact, that 
the suit is. in the wrong county do not;appear on the record : 
but if the-objection appear in. the. bill itself, a plea is unne- 
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cessary: ‘and a demurrer is proper to» be need. Tt» is’ well 
kuown*thatjin equity, thé statate of limitations is generally 
used as a defense by a pleay botitiis now held, that if by the 
Plaintitf’s-own showing, his equity is barred by the statute of 
limitations no plea: is neeessary ;see Whitfield v:) Mill 
Toned? Bg: 888-7 Robinsonev: Lewis, Busb; Eq; 58.86" 
We come now to the question whether the suit was wader 
in the wrong connty, and the solution of that depends mpomthe: 
enquiry, whether a valid marriage was contracted! by the per- 
fortnance of the marriage ceremony ‘between the plaintiff and 
defendant; endif it were; what effect’did it have wpon-the 
domicil of the parties. The’codinse)for the plaintiff contends, 
that there was no“ marriage; that by reasou of the defend- 
ant’s impotency; the performance’ of the marriage ceremony 
between the parties had no legal effeet, and that, therefore, 
what ‘passed between them was’a mere noullity/ This, we 
think, is a great mistake.” Inpoteney is. good canse fora 
divorcee @ vinculo matrimoniéi, but, it does not, like idiocy:or 
tanacy in one or both parties, make the alleged marriagea nulli- 
ty ab initio. “Mr. Blackstone, after stating that marriage is re- 
garded by the law as 4 civil contract, and that to be valid, it must 
be between parties willing and able to contract and who do eon- 
tract in proper forts and soleminities, says that, in general, all 
persons are ‘able. to contraet ‘themselves in “marriage, unless 
they labor under some patticular disabilities. and-incapacities. 
These disabilities are’of two sorts; first; sich as are Canon- 
ical ands" therefore, sufficient, by the ecclesiastical laws, to 
avoid'the marriage in the spiritual court; but these; in>our 
law, only make the marriage voidable,. and not ipso facto 
void, until sehterice of: nullity: be obtained: Of this nathre 
are ‘prevontract, consanguinity or relation by blood and affin- 
ity, or relation by marriage and: some particular corporal!in- 
firmities 7’ 4 Bla. Com. 434.” Aftersome other remarks about 
the mature of these disabilities, the great commentator adds, 
“ But such marriages not: being void ab initio, but’ voidable 
only-by séntence of-separation; they are deemed: valid:to-all 
civil purposes; unless such separation is actually made, during 
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theJite of the parties.” -See.alee, Midiatt.v. Guer, 2.Phil, Be. 
Cases, 16 ; 1- Moore, 2235 Noy 29; Oro. Car. 8525.1 Roper 
on HL. and W ..333.,. Among these: disabilities it ig-seen, diat 
“some particular corporal infirmities” are mentioned. Thus, 
the itpoteney of the husband,.at the time of the merriage,.to 
consummate it,.and.still confinuings.is a good. ground forjan- 
nalling it; 2 Phid Bc. Oa 10. But until asentence: off di- 
verce is obtained,.the marriage is regarded as. valid and ‘sub- 
sisting: Mr. Shelford says expressly, that “canonical diga- 
bilities, such as. consanguinity, .aflinity .and eertain corporal 
infirmities, only make the. marriage: voidable. and not speo 
Facton oid, until.sentence of nullity be. obtained; and for this, 
he.eites 2Phil. Eco. Cages 19,25.” If this, were.not so,,the 
triennial ¢ohabitation required ,hy the Ecclesiastical conrts 
(aud which we presume our courts would be bound to insist 
upon) before they will entertain .a suit for. a divorce on ge- 
connt.ef impoteney, would seem to be @ strange requisition ; 
see Shelf, on Mar,and Div. 203, (33 Law, Lib. B71.) . «ign. 
The second kind of disabilities, mentioned by Mr, Black. 
stone, are. what he. calls civil, that is, sach ag,are enforced, by 
the municipal laws....Among. these .are ineapacities of a for- 
mer subsisting marriage, and.that.of.a want of reason... These 
make, the marriage absolutely null end void ab initio, and the 
pretended marriage. may be 90, treated ..without.any sea- 
tenee pronounced bya. court; though in the cage of a 
want of reason in.one.of the parties when the marriage was 
contracted, the Court will entertainis suit for a nallity of the 
marriage.’ This was done in the.gase of Johnson v., Kincasd, 
2dred, Eq. 470,.and. Orump v..dorgan, 3 lred. Eq. 91,.re- 
pregesinin plaintiff’s counsel. vl se fora. of thee eae, 
the pretended husband was an.idiot,@nd in..the. latter, the 
wife was-a.lunatic at the time of the,celebration of the mar- 
riage. -In both cases, the alleged.marriages: were pronounced 
to have been nullities from the beginning, and. the Court pro- 
noanced sentence, not.of divorce, but of nullity, From, what 
we haye-said, it is clear, that the performance of the marriage 
ceremeny betweenthe. parties now before the Court. made 
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them, te all intents and purposes, man and wife, and they 
must 60 remain, until death or a divorce shall separate them. 

‘This being so, the only remaining inquiry is, what effect 
the marriage had upon the domicil of the parties: Upon this 
question, we think the law is well settled; in the case of War- 
render v. Warrender, 9 Bligh. Rep. 88, before the House of 
Lords, it was laid down in the strongest terms, that the domi- 
cil of the husband drew to it, in law, that of the wife. That 
was the case of a suit for a divorce, and it was follow- 
ed by another suit of the same kind, before the consistory 
court of London, in which Dr. Lushington held the same doc- 
trine, 2 Ourtis’ Rep. 85, (7 Eng. Ec. Rep. 189). It is amne- 
cessary to multiply authorities upon this point, for the gemer- 
al rule seems to have been assumed to be, as we now state it, 
in the very case of Sohnwald v. Shonwald, 2 Jones’ Eq. 367, 
relied upon by plaintiff’s counsel to disprove it. In that case 
we decided, indeed, that upon the construction of the 7th 
section of 39th chapter of Revised Code, a wife residing in 
another State, could not be considered asa resident of this 
State, for the purpose of suing her husband for a divorce in 
our courts. The language of the act, upon which the con- 
struction was placed, is as follows: “ Nor shall any persen be 
entitled to sue, unless he or she shall have resided within the 
State three years immedtately preceding the exhibition of the 
petition.” It was, undoubtedly, competent for the Legisla- 
ture to enact that the actual’ residence of the wife, out of the 
State, should not be considered as a legal residence with her 
husband, in the State, for the purpose of enabling her to sue 
him in the courts of this State. That was the intent of the 
Legislature in the act to which reference is made, and the ef 
fect of the decision of Shonwald -v. Shonwald, is to carry out 
that intent: In other respects, the rule remains unchanged, 
and where the parties reside in the State, the residence of the 
husband still remains the residence of the wife. 

It follows that as soon ‘as the parties, in this casé, were mar- 
ried, the plaintiff became, in law, a resident of the county of 
Guilford, and according’ to the 14th Rule of the 3rd seetion of 














JUNE TERM, 1863. 365 





Mordecai v. Boylan. 





the 82d chapter of the Revised Code, her snit onght to have 
been instituted in the Court of Equity for that county. 

The demurrer to the bill, for the want of jurisdiction in the 
Court of Equity of Wake'conunty, is sustained, and. the bill 
dismissed. 


Per CuraM, Bill dismissed. 








GEORGE W. MORDECAI against WILLIAM M. BOYLAN and others. 


Where a testator, bent estates in this and two other States, appuinted an 
executor here and another residiug in one of the other States, and provi- 
ded that they should not be required to give security, and it appeared that 
the money in the hands of the execttor, in this State, was not sufficient tv 
pay the pecaniary legacies, it was held to be the intention of the testator 
that such executor was uot required to prove the will abroad and collect 
money in the other States to pay tne legacies in full, and that he uust. pay 
the money im his hands to the legatees pro rata, and that the testator in- 
tended the executor abroad to administer the assets there. 

Where the legatees were children and grand-children of testator’s wife, and 
the assets, out of which the pecuniary legacies were to be paid, were bear- 
ing interest, it was held that such legacies were entitled to dtaw interest 
frem the testator's death. 

Grand-thildren and great-grand-children cannot be included in the division 
of a residue directed to be made among children. 

The act of 1860, chapter 37, preventing the emancipation of slaves by will, 
applies to the ease of a will made before its passage, where a testator died 
stbséequently thereto. 

By the Act of 1860, chapter 37, Slaves, attenipted to be emancipated by will, 
go to the next of kin, and-not to the vesiduary legatee. , 

Where a testator,. in a codicil, gave,as areason for a legacy to a grandson, 
that he had disinherited such grandson, but, the fact was, that be had not 
disinherited hin, but had given him a large legacy ip a clause of his will, 
it. was held that the bequest, in the wi!l, was not revoked by that of” the 
codicil, but that the latter, itself was void dn Avcount of the Mistake, and 

Held 'furthér, that parol evidence, as to testator’s feelings towards the lera- 
tee, was admissible, in the question of fact, as to the mistake. 
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Tuis, cause was sent ap from the Court of Equity of Wake 
eounty by consent. 

The facts ofthe case are sufficiently stated inthe aap of 
the Court, filed by Judge Battlein this Oourt. . 


Moore, tor the executor. 

Graham, for Catharine Boylan. 

K. P. and &. 1. Batile, tor the residuary legatees, 
G.. W. Haywood, tor W. M. Boylan. 

Winston, Sr., and Fowle, for J. 8. Boylan. 


Barrix, J. The dill is filed for the purpose of obtaining 
the advice and directions of the Court as to \how the plaintiff 
shall act in certain matters of diffienlty, which have arisen in 
executing the will of his testator, the late William Boylan. 

1, It appears from the will, that the plaintiff and three oth- 
er gentlemen, all of whom, are residents of this State, and 


Henry Vaughn of the State of Mississippi, are appointed ex- 
ecutors, and it is provided that no security: shall be required 
of them, and that they shall not be liable for the acts, negli- 
gences and omissions of each other. The plaintiff; alone, has 
qualified as executor in this State, and it is understood that 
Henry Vaughn has qualified as such in the State of Mississippi. 
The testator left.a large estate of. both real and personal pro- 
perty, consisting of lands, slaves and live stock, situate in both 
of the above named States—large amounts of Bank and Rail- 
road stocks in this State, and also a large amount of bonds, 
notes and other evidences of débt due from persons residing 
in this State and the States of Louisiana and Mississippi. The 
peeuniary legacies, given in, the will, amount to about the 
aggregate sum of $125,000, and the legatees, who are numer- 
ous, reside, some in this State,-and others out of it. The ex- 
ecutor, jn this State, will not have assets in his hands suffi- 
cient to satisfy all the pecuniary legacies, without collecting 
the amonnts.due from debtors residing abroad, and he desires 
the instruetion of. the Court—as to whether it is his duty. to 
prove the will, and take ont Jetters testamentary in any. other 
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than this State for the purposeof colleeting the rer jahiok 
may be due from debtors residing there. 

Our opinion is; that he is not. The testator has settled thet 
question himself, by appointing an executor residing abroad : 
for such executor must be supposed to have been nominated 
for the express purpose of attending to the collection of debts 
due there. And it aids this supposition, that we find the ex- 
ecutors excused from all responsibility for the ‘acts, ‘negligen- 
ces and-omissions of each other. 

2. The second ingniry:is, whether, if the plaintifi cannot 
collect money evough to pay off all the pecuniary legaeies, 
he must pay out what he has pre rata among all the legatees, 
or may he select and pay whomsover he pleases. 

We cannot discover any thing in the will, whieh gives one 
legatee any preference over another. All have equal claims 
upon the executor, and in case of a deficiency of assets, in his 
hands, he must scale the legatees pro rata. 

3. Interest, in this case is, we think, to be caloulated on all 
the pecuniary legacies from the testator’s death. All the leg- 
atees are his wife’s children, grandchildren and a great-grand 
child, and the assets, or nearly all the assets, out of whieh 
they are to be paid, consists of debts due the estate, which 
are bearing interest; see Williams v. Falcon, ante 235. 

4, The testator clearly shows by his will, that he under- 
stood the distinction between children and grand-children. 
The general rule, therefore, must prevail, that:in the division 
of the residue, directed to be made among his childreny:the 
testator’s grand-children and great-grand child, cannet be im- 
cluded; Ward v. Sutton, 5 Ivred. Eq. 421. 

5. The act of 1860, chapter 37, (see, Acts of 1860, let ses- 
sion,) forbids the emancipation of David Matthews, his wife, 
and danghter, Adelaide. The will was made before the pas- 
sage of the act, but the testator did not die until after that time. 
The act declares, that no slaves shall hereafter be emancipated 
by will, deed, or any other writing, which is not to take effect in 
the life-time of the owner. The object of the law being to 
prevent the emancipation of slaves by will or any other in- 
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strument, which is to operate in the nature of a will, we ean 
see no reason why it may’ not operate upon a will made be- 
fore ‘its. passage, where the testator dies afterwards, as well as 
one made subsequent to the time of the enactment. In this 
respect, it differs from astatate made for the purpose of 
changing the construction of a will, such as the Act of 1844, 
chapter 88,(see Rev. Code, chap. 119, sec. 6,) which declar- 
ed that, a will should be construed to speak, with respect to 
the real and personal estate, comprised in it, as if it had been 
executed immediately betore the death of the ‘testator. Such 
2 statute shall not operate upon a will made before : its: pas- 
sage; because the testator, when he made it, is sapposed to 
have used langnage with reference to that law-as it then.stood, 
and: the Legislature will not give to such language a differ- 
ent umedning. This: seems ‘to have been the ground, upon 
which the-ease of Battle v. Speight, 9 Tred. 288, was deci- 
ded. It is manifest. that the principle of the decision does 
not apply to the present case. 

6. ‘The executor asks; what is to be done with the denna in 
case they caunot be emancipated... The act itself, answers the 
question.) It-says, expressly; that they shall.go to the next of 
kin,‘and shall. not pass under any residuary clause of the will. 

7. The most difficult inquiry, propounded by the executor, 
is that which relates to the devise and bequests, in trust, for 
the testator’s grand-son, John 8. ‘Boylan; ‘contained ‘in the 
Sth-clanse of the will, taken in connection: with the bequest, 
in trast, for:hiin; tobe found in the first codicil. The gift, in the 
will, is te the téstator’s danghter, Catharine, of one half of.a 
tract of land in the State of Mississippi, many slavés, and ten 
thonsand dollars in money, in trust, for the said grandson du- 
ring:his: life, witl-certaini limitations over.. The codicil is: as 
follows: ““d‘héreby revoke somuch of my will as disinherits 
my grandson,: John 8: Boylan, and do hereby give and be- 
queath teamy son; John H. Boylan, ten«thousand dollars, in 
trust, for my said grandson, Johu 8» Boylan, the interest to 
be paidito him ‘annually during his life,” witli'a limitation to 
his children, should he leave any, and if mot, then to fall into 
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the residue of the estate. Joho S. Boylan. claims under both 
the will and the codicil, while the other devisees and legatees 
contend that the bequest, in the codicil, is a substitution for 
what is given in the will, or that at.all event, it cannot:be 
cumulative. 

» This question has been argued with much zeal and ability 
by the eounsel on both sides, and after much. refleetion and 
some hesitation, we have come to the conclusion that the be- 
quest, in the codicil, is not a revocation of the devise and  leg- 
acy given-in the will, but is, itself, void as having been made 
under anjentire mistake of facts.. In coming te this conelu- 
sion, we have felt ourselves at liberty to take into considera. 
tion the parol testimony, so far as it tends to show the state 
ot the testator’s family, the condition of his estate, and “his 
teelings towards his grandson, J. S. Boylan, at the time when 
the will and codicil were respectively executed ; see Bivens v. 
Phifer, 2 Jones’ 436. The will bears date 18th day of June, 
1858, while the codicil appears to have been made on 2diday 
of July, 1860. Inthe interval between those dates, the grand- 
son, John S. Boylan, had, by his evil and dissipated condact, 
so seriously incurred the displeasure of his grandfather, ‘that 
he declared his intention to disinherit him. «The ¢ounsel for 
John S. Boylan, contends that the devise and bequest’ in -the 
will, is not revoked by the codicil, because, ‘though 'it may 
appear that the testator intended, at one time, to revoke the 
gift to his grandson, and thereby disinherit him, yet, saeh 
intention had never been carried out inany manner recognized 
by the law as sufficient for that purpose. He then ineists, 
that the legacy in the codicil, is a plaim bequest of the sum 
therein mentioned, and there is:nothing to prevent its taking 
effect. On the other hand, the:counsel for the other defend- 
ants, argue that the codicil shows a plain intention, in the 
testator, to disinherit his grandson, and the great rule which 
governs in the-construction of wills, to wit, that the intent 
must prevail, no matter in what language it may be express- 
ed, requires the Court to give full effect to it.. In support of 
this argument, besides the other cases, that of Postmaster 
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General. v. Karly, 17) Ourtis, 86, decided by the Supreme 
Court of United States, was referred to;:wherein:it was held 
that an act of Congress, which gave jurisdiction’to a certain 
court over certain. subjeets, concurrent with another’ conrt, 
thereby conferred a jurisdiction upon the latter court, which 
ithad never had before: That may be:so, but the cases are 
not parallel. If a testator were, by a codicil,to bequeath to A 
a thousand dollars, that being the sum which he had, by. his 
will, given to his brother B, then B might claim a legacy of 
that sam, though it had not been given to him in the will. 
The language, here:supposed, would be very much like that 
in the ease cited by the counsel. But the words of the codi- 
cil,.in the case now before us, are very different. The testa- 
tor says, “I revoke so much of my will as disinherits my 
grandson, John S, Boylan,” and we do notsee how this can mean 
the:direct reverse of the plain import of the language. If a 
previous codicil had been found, in which the testator had 
disinherited -his grandson, a revocation of that, by a second 
codicil, must have had the effect to restore the gift of the 
real and personal estate contained in the will. We are of 
opinion, then; that the devise and bequest in the will, must 
stand, but are satisfied that the testator labored under a mis- 
take of fact, in supposing that he had disinherited his grand- 
som, and that the legacy, given by the codicil, was the conse- 
quence of that mistake ; considering the state of alienated 
feelings in which the parties stood towards. each other at the 
timey and. the eause which had produced it, we cannot, fora 
moment, suppose that the testator intended to give his grand- 
son an additional legacy. That legacies given. under a false 
impression as to the existence or non-existence of a fact, will 
be null and void, is showneby many oases; see) Wms. ‘on 
Ex’rs. 141, et seq. 


Pr Curiam, Decree accordingly. 


Pransony O..J.. Leéneur: im the opinion ‘filed by Judge 
Battle, with the exception of that part in reference ‘to: the 
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$10,000, given by the codicil to John H. Boylan, in*trust, for 
John S. Boylan. 1am of opinion that, according to the rules 
of construction adgpted by the Court, see Millsaps -v. \Me- 
Lean, 9theJ ones’ Rep. (this term,) wills must be constrned 
by whata testator does and not: what we suppose he intended 
to do. But, as Judge Battle is clear in his opinion, that the 
language, in the codicil, does not take effect, and as Judge 
Manly, who heard the argument, is of the same opinion, Ido 
not insist on my opinion, so far as to dissent ; particularly, as 
the matter Will not be made a precedent; for, no other case 
of the kind, will, in all human probability, occur again, and 
I am satisfied the conclusion of Judge Battle and Judge Man- 
ly. is more in accordance with the actuab intention of the tes- 
tator than that to which I have come, by a consideration of 
the will and codicil, and such evidence as the Court is allow- 
ed to hear. 





JOHN P. COOK and another against SOHN ¥. ELLINGTON, 'Adm'r. 


Whether the word, “ wish,” in a will, was intended to create a trust, dis- 
cussed. This case was decided upon the peculiar phraseology of the 
. will : 


CavsE removed from the Court of Equity of Wake county. 

Joseph F. Cook, in March, 1862, by his last will and testa- 
ment, bequeathed and devised as follows: “ Fourthly..I give 
and: bequeath to my beloved wife, Tranquilla Gook, the fol- 
lowing property and money: First. I give her,all my negroes 
and their increase, few or many, and all the money 1 may 
have at my death, and also all that may be-due me..on bonds 
and notes, and my wish is, that at her death, she will give the 
one half of all I give her, and the increase of my'negroes, to 
my brother, John P. Cook,,and Mary A. Terrill... 

“ Fifth. I lend to my said wife, Tranquilla Cook, doring 
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her life-time, all of my lands, containing eighteen hundred 
and nivety-one acres, moré or less, and at her death, I give 
said land to my brother, John P. Cook. , 

“ Sixth. I give all my stock of horses, mules, cattle, hogs, 
sheep, corn, fodder, wheat and oats, that 1 may have-at the 
time of my death, to my said wife, Trangnilla Cook ; also, mry 
household and kitchen furniture, farming tools, carriage, 
blacksmith’s tools, wagons and carts.” 

On the next day he added to his said will this codicil : 
* | desire that my wife, Tranquilla Cook, shall*have all the 
crop of cotton that I may have on hand at the time of my 
death, and alsé, I desire that the increase of the slaves, men- 
tioned in the 4th clause of the above will and testament, shal! 
be construed to mean one half of the increase as well as the 
other property, named in the said elanse of said will and tes- 
tament, which [ wish my wife, Tranquilla Cook, to give to my 
brother, John P. Cook, and my sister, Mary A. Terrill, and | 
have to this codicil, which I wish to be taken and construed 
as a part of my will, set my hand,” &e. The executor, nam- 
ed in the said will, having renounced the trust, the defendant. 
Ellington, was appointed administrator, with the will annex- 
ed, and Mrs. Tranquilla Cook having lately died intestate, the 
defendant also administered on her estate, and took into his 
possession the whole of the property lately in her possession, 
including the whole of that embraced in the 4th clause of the 
said will. 

This bill was filed against him, praying for a deeree, that 
he may be declared a trustee for the plaintiffs of one half of 
the property and one half the increase, mentioned in the 
said 4th clause of the said will, and that he aecount and pay 
over to them their said share. To this bill, the defendant de- 
murred, and the cause was set down for argument on the de- 
murrer and sent to this Court by consent. 


Moore, for the plaintiffs. 
K. P. Batile and R. H. Battle, Jr., for defendant. 
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Pearson, C. J. In cases of this kind, very little aid is to 
“be derived from “ the books,” except in regard to the general 
principles which have been established, for all depends upon 
intention, and no two wills are ever precisely alike: al- 
though the meaning may be the same, there will be a differenee 
in the words used, and a difference in the relations of the 
members of the family, or other circumstances, having a ma- 

terial bearing on the question. 

This case fulfills, in as complete a manner, as any case can 
do, all the conditions required by the general principles, 
which have been established. If a trust is not ereated in this 
case, the whole doctrine must be ignored. In support of this 
position, I refer to Ford v. Fowler, 3 Beame, 146; see also 
Alston vy. Lea, ante 27. That is considered as a case 
decided on two principles where, as was remarked by Mr. 
Moore, with much force and beauty, “the pendulum, which 
had been vibrating first on one extreme and then on the oth- 
er, had gradually assumed its right position.” 

In this case, the subject-matter of the trust is eertain ; the 
objects of the testator’s bounty are plainly described, and Ads 
wish that one half of the property, embraced in that clause of 
the will, should be given to John P. Cook and Mary A. Ter- 
rill, by his widow at her death, is as plainly expressed as can 
be done by the English language. Here, then, we have cer- 
tainty as to the subject matter—certainty, as to the objects of 
the bounty, and certainty as to the intention of the testator ; 
for the wish is expressed directly and unequivocally ; nothing 
is left to conjecture ; so, to use a common expression, * there 
can be no two ways about it.” The husband did intend, and 
wish, and express that intention and wish in his last will and 
testament, that his wife, at her death, should give one half of 
the negroes and other property given to her by the fourth 
clause of the will, to his brother and sister. The wish df her 
husband, so clearly expressed, imposes an obligation on Aer 
conscience—in other words, creates a trust, which a court of 
equity will enforce. 

The general frame of the will tends to confirm the correct- 
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ness of this conclusion. The testator divides his property in- 
to three classes, although he gives all of it to his widow. 
1. His land, he gives to her, for life, with a remainder at her 
death to his brother John. 2. His perishable property, he 
gives to her absolutely. 3. His negroes and bonds, &c., he 
gives to her, subject o a wish, that at her death, she will give 
one half thereof to his brother John and sister Mary, show- 
ing, clearly, that he intended the negroes and bonds to be in 
a middle state, not given for life, and still, not given abso- 
lutely, but given swdject to a trust, in favor of his brother and 
sister, as to one half, after her death, in respect to which, 
nothing was left to her diseretion, or her inclinations, or her 
wishes; which disposition, he evidently makes, under the im- 
pression that, by having the dega/ estate subject toa trust, her 
control of the negroes, in respect to the disposal of such, as 
she chose to sell, and in respect to the division, in regard to 
giving them in families, would be less restricted than if he 
had given her only a life-estate, with a remainder as to one 
half to his brother and sister. 

But all doubts, as to his intention, is removed by the codi- 
cil. By it, he gives the crop of cotton on hand, at his death, 
absolutely to his wife, classing it with the horses, mules, &c., 
and he then takes particular pains to remove a difliculty, 
which he supposes might arise as to the increase of the negroes, 
and says, he does not mean that his wife shall give all of the 
increase of the negroes to his brother and sister, but only the 
one half of the increase of the negroes; treating it not as a 
matter left to her discretion or inclination, but as the subject 
of a trust, which he had created in favor of his brother and 
sister, and which, consequently, he chose to relieve from all 
doubt and obscurity. His particularity, in thus explaining 
his true meaning, relieves the subject of all doubt, and makes 
this much stronger than any case, to which we have been re- 
ferred in the books. 


Per Ovriam, Demurrer overruled. 
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DANIEL McLAURIN and others against SOHN FAIRLY and wife. 


A limitation by deed “ to her and her represensatives,” can only mean to her 
executors and administrators. 

Where a bill set forth that certain slaves were sold at auction by an adminis- 
tratrix, and a bill of sale made to B, the purchaser, but it was agreed that 
he should hold the property, in trust, to indemnify himself against certain 
debts, in which he was surety for the intestate, and he paid no money ; 
that the debts remained unpaid for nine years, and that in the meantime B 
married the administratrix, and took with her the slaves in question, it was 
held that these allegations were sufficient to make out a case against B as 
succeeding to the trust his wife was under to distribute, aud having the 
legal estate by the bill of sale, the property could be followed in his hands, 
and held further, that the statute of limitations did not run against the dis- 
tributees, 


Cause removed from the Court of Equity of Richmond. 
Lauchlin McLaurin, the father of the plaintiff, was indebt 
ed to James Patterson in the sum of $700, and to J. C. Me- 
Eachin in $1400, for which his notes with the defendant, and 
his brother, J. C. McLaurin, as his sureties ; said Lauchlin 
died intestate, in the year 1843, and his widow, the defendant, 
Nancy, (uow) Fairly, the mother of the plaintiffs, administer- 
ed on his estate. After their father’s death a new note was 
given to Patterson with defendant, John Fairly, as principal, 
and John C. Laurin and defendant, Nancy, as his sureties, 
and to McEachin, with defendant, Nancy, as principal, and 
John Fairly and J. C. McLaurin as sureties. An order of 
court was obtained by the administratrix to sell the slaves 
belonging to the estate for the payment of the debts, afd an 
agreement was entered into between plaintifis’ mother, the 
administratrix, and said Fairly, that he should bid off the 
slaves for the benefit of the widow and children of the said 
Lauchlin, and should hold them, as plaintitis say, to indem- 
nify himself for, and on account of his liabilitiesin the two notes 
aforesaid, and after these were paid off, he would reconvey the 
said slaves to the widow and children of the said Lauehlin. 
He did bid off the slaves, six in number, for the sum of $149, 
and having received a bill of sale from the administratrix ; he 
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at the same time executed a deed as fullows: ‘ Whereas, I 
did on 12th of Feb., 1844, receive from Nancy McLaurin, ad- 
ministratrix of Lauchlin McLaurin, deceased, the following 
negroes, (naming them,) for the sum of $1459; now, if the 
said Nancy, or her representatives, shall pay two certain 
notes, one due James Patterson, where I am maker and J. C. 
McLaurin and Nancy McLaurin surety; the other note 
“payable to James C. McEachin, Nancy McLaurin maker 
and J.C. McLaurin and myseif securities, with all interest, 
costs and damages that may be accumulated on said notes, I, 
the said John Fairly, bind myself, my heirs and assigns, to 
make to her or her representatives a title to the above mention- 
ed negroes.” Fairly paid no money on the executing of the 
bill of sale to him, and did not take the slaves into his posses- 
sion, but left them with the said Nancy until he married her, 
the said Nancy, in 1852, when she, with the slaves, removed 
to his house, where they have been ever since. The bill al- 
leges, that these two notes were not paid off by the defend- 
ant, Fairly, until after he married the widow in 1852, to wit, 
in 1853, and that at this time the slaves had increased to the 
number of fourteen, and were worth three times as much as 
the defendant paid on the two notes, which was $3200. 

When the said notes were paid off none of the plaintiffs 
were of age ; the plaintiff, Daniel, arrived at full age April, 
1853, Mary Ann, in 1858, and the other two plaintiffs, Cath: 
arine and Margaret, are still under age. They aver that they 
nevey were informed by the defendant John, or their mother, 
the other defendant, that Fairly intended to insist on an absolute 
estate in said slaves until a few weeks before this bill was 
filed. The prayer is for a distribution of the slaves and an 
account of hires, &e. 

The answer of defendant, John Fairly, says, that at the 
time he bid off the slaves, in question, there was no contract 
between him and the administratrix as to bidding them off 

rust for her and her children, but that knowing his liabili- 
n the two notes, and being the only responsible person, 
he run up the property to make it bring its utmost value, and 
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that he thinks it did bring its full value; that after the sale, 
for the easc and accommodation of the family, he entered in- 
to the deed set out in plaintiffs’ bill. He admits that he paid 
no money at tlie time of the execution of the bill of sale, but 
he says he interposed with his credit, and procured for the 
estate a long indulgence, which it otherwise could not have ob- 
tained ; that afterwards, having been urged by the creditors, 
he paid the debts, and then considered the negroes his. He 
also relies upon the statute of limitations. 

There was replication and proofs, and the cause being set 
down for hearing, was sent to this Court. 


Strange and Buaton, for the plaintiffs. 
Ashe and Shepherd, for the defendants. 


Prarson, OC. J. The words, “her representatives,” in the 
deed executed by the defendant, Fairly, to Nancy McLaurin, 
the other defendant, (now his wife,) dated 12th of February, 
1844, cannot be made to mean her children, aud can have no 
other meaning than “ her executors or administrators.” It is 
true, by this construction, the words have no legal effect, and 
must be treated as surplusage. So, that the deed will oper- 
ate precisely as if these words had not been inserted, but the 
Court is bound by the words used in the instrument, and can- 
not substitute other words, although it may be highly proba- 
ble that the latter would express the actual intention of the 
parties ; for the province of the Court is to construe the deed 
made by the parties, and not to make a deed for them. From 
the relation of Mrs. Fairly to the plaintiffs, and her duty to 
them, as distributees of the intestate, it is probable, nay, al- 
most certain, that her intention would have been expressed 
by these words, “ Now, if the said Nancy McLaurin, or those 
she represents, shall pay two certain notes,” &c.; but the 
words used are, “ her representatives,” and the former can- 
not be substituted in their stead. Where the words used are 
susceptible of two meanings, and from the relation of the par- 
ties—the object in view, and other matters, which the Court 
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is at liberty to call to its aid in the construction of instruments, 
the sense in which the parties intended to use the words is 
shown, the Oourt will adopt the construction, which will give 
effect to the intention, although it may not be the most obvi- 
ous one—or that which, apart from the intention, would have, 
naturally, suggested itself; indeed, so solicitous are the courts 
to carry out the intention, whenever the words used will al- 
low it, that in many instances, sentences will be transposed, 
rules of grammar violated, and the ordinary import of words 
departed from ; many illustrations will suggest themselves to 
every one familiar with “the books.” This will occur to any 
one who has read Blackstone; A makes a feofment to B, for 
life. Who’s life? It may be for the life of A or B; the or- 
dinary construction is, that it is for the life of B, as it is most 
beneficial to him, and deeds are to be taken most strongly 
against the maker, but if it appear by the deed itself, or by 
the conveyance, under which he derives title, that A had only 
an estate for his own life, then B will take an estate for the 
life of A, for otherwise the conveyance would be wrongful, 
and the estate would be forfeited, if A should make a differ- 
ent estate from that which he holds, hence, there is a pre- 
sumption that the intention was to make an estate for the 
life of A, and the Court will adopt that construction. If the 
feofment had been to B for his own life, there would have 
been no room for construction ; on the same principle, in our 
case, there is no room for construction. 

There is, however, another view of the case made by the 
allegations of the bill, on which the plaintiffs are entitled to a 
decree : i. e., as administratrix, Mrs. McLaurin held the slaves 
in trust for herself and her children, the distributees of her 
intesthte, subject to the payment of debts; by the arrange- 
ment which she made with the defendant, Fairly, for the pur- 
pose of indemnifying him, as security, on the two notes, and 
saving to her the right to redeem the slaves, which was car- 
ried into effect by offering them for sale, and Fairly bidding 
them off, and taking a bill of sale without paying any consid- 
eration, and executing the deed to Mrs. McLaurin, the legal , 
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title vested in Fairly, but he took subject to the same trusts 
that attached to the property in the hands of Mrs. Mc- 
Laurin, of which he had full notice, as appears on the face of 
the deed; consequently, the cestwis gui trust have a right to 
follow the fund in his hands, and convert him into a trustee, 
subject only to his right to be indemnified as the surety of 
their father, which they offer to do. The suggestion, that 
this arrangement was made between Fairly and Mrs. Me- 
Laurin, with an intent to defraud the other creditors of her 
intestate, and, therefore, a court of equity ought not to carry 
it out, comes with an ill grace from them, and is no bar to 
the equity of the plaintiffs, because there isno proof of any debt 
of the intestate remaining unsatisfied, and there is nd ground 
on which the plaintiffs can lose their equitable interest, be- 
cause of a supposed fraud on the part of their trustee, in 
which they did not participate. 

There is no bar by the statute of limitations or lapse of 
time: No time is fixed for the payment of the two notes; 
Fairly married the trustee, whose duty it was to act for, and 
take care of the interests of the plaintiffs before he paid the 
notes, to say nothing of the fact, that all of the infants were 
under the disability of infancy at the first of the transaction, 
and some of them remain so still. 

The plaintiffs are entitled to partition, and for an account 
of the hires subject to the expenses and other proper allow- 
ances. 


Per Curiam, Decree accordingly. 
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JONATHAN WORTH, Adm'r., against ALEX. GRAY and others. 


Where certain matters have been set forth in the answer, by the way of plea, 
and there has been replication to the answer, it is too late to exgept to the 
answer for insufficiency, 


Apprat from the Court of Equity of Randolph county. 

The plaintiff excepted to the defendants’ answer on account 
of insufficiency. The exceptions were over-ruled, and plain- 
tiff appealed to this Court. 


Graham, for the plaintiff. 
Morehead, for the defendants. 


Pearson, C. J. If replication be taken to a plea, in a suit 
in equity, the sufficiency of the plea, in respect to the law, is 
admitted, To take issue on the matters of law, presented by 
a plea, it should be set down for argument. In this case, the 
plaintiff having taken replication, the only matter open is the 
truth of the allegations of the plea. It follows that no excep- 
tion can be sustained, in respect to those parts of the bill, 
which are covered by the plea. 

We have considered the exceptions, in respect to the other 
parts of-the bill, and are of opinion that the answer is suffi- 
ciently responsive, and as full as could be expected or requir- 
ed in regard to transactions of such long standing. The ir- 
regularity of filing two answers, we think, is fully explained. 
The first answer is incorporated as a part of the second, and 
the plaintiff may have the benefit of both. 


Per Curiam, Dezretal order affirmed. 
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JOSHUA HACKNEY against CHARLES GRIFFIN, Administrator.* 


A testator, in contemplation of a certain contingency, provided that, there- 
upon an estate, consisting of realty and personality, should be divided into 
four parts, and distributed as follows: One each to a brother and a sister, 
and their heirs:” “Qne part to my other lawful heirs, and the fourth part 
to foreign missions, to be paid over to the treasurer of that board, to be ap- 
propriated to that purpose.” By another clause, he provided that—“ If 
there should be any property, either real or personal, not given away here- 
tofore, it is to be equally divided between all my lawful heirs.” 

The brother and sister survived the testator, but died before the happening of 
the event contemplated. Upon the happening of that event : 

Held (1) that the two shares, first mentioned, descended—the realty to the 
heirs, and the personalty to the personal representatives of the brother and 
sister respectively. 

(2) That the third share belonged to such as were heirs of the testator as to 
realty, excluding the heirs of the brother and sister first mentioned. 

(3) That the share devised to foreign missions, having lapsed on account of 
the ambiguity of the clause which cortained it, fell into the residue, and 
descended upon all those who were heirs of the testator as to realty. 


Cause removed from the Court of Equity of Chatham county. 

This bill was brought for a partition of real and personal 
estate, of which the plaintiffs allege they, with the defendants, 
were jointly seized under the will of Joshua Williaa, of 
which the following i is the material clause : 

“ 3d. I give unto my beloved daughter, Sarah Ann E. Wil- 
liams, all the residue of ny property, both real and personal, 
{not given to my wife,) to have and to hold to her and her 
heirs forever. Nevertheless, if my daughter should die, leav- 
ing no legal heirs of her body, then, and in that case, my will 
is, that her estate, both real and personal, shall be divided 
into four parts. One fourth part to my beloved sister, Eliza- 
beth Hackney, and her heirs forever. One fourth part to my 
beloved brother, Anderson Williams, and his heirs forever. 
One fourth part to my other lawful heirs. One fourth part to 
foreign missions, to be paid over to the treasurer of that 
board, to be appropriated to that purpose. If there should be 


* This cause was decided at a former term, but was not reported at the time 
on account of a mistake in the facts, which required a rehearing. 
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any property, either real or personal, not given away hereto- 
fore in this will, it is then, to be equally divided between all 
my legal heirs.” 

The will was dated and the testator died in 1848. 

Sarah Ann E. Williams died in July, 1851, without issue, 
and Sims Upchurch administered on her estate. 

Anderson Williams having survived the testator, died in 
the life-time of Sarah Ann E. Williams and John Hackney, 
his administrator and_ his children are plaintiffs. Elizabeth 
Hackney survived the testator, but died in the life-time of 
said Sarah Ann E. Williams. Her Administrator and chil- 
dren and grand-children are plaintiffs. 

Besides the sister and brother, mentioned in the will, Josh- 
ua Williams left two sisters; Dolly Bynum and Dorcas Ne- 
ville, anda brother, Nimrod Williams, who are plaintiffs. He 
had also two brothers, Joseph and Henry, and a sister, Sarah, 
who died in his life-time, and whose children are plaintiffs. 
The children and grand-children of the brothers and sisters 
deceased, being his sole heirs-at-law, claim to have divided 
among them so much of his real and personal estate as is nam- 
ed in the third article of the said will, The children of bro- 
thers and sisters, together with the widow of the testator, 
claim to be entitled under the expressions, “ lawful heirs” and 
“legal heirs,” to whatever of the personal estate of the de- 
ceased, is contained in the said article, and that they are alse 
entitled to so much of the property as was intended to be 
conveyed to foreign missions. 


Phillips, for the plaintiffs. 
Manly, for the defendant. 


Prarson, C. J. Joshua Williams died in 1845, leaving a 
will, by which, after providing for his wife, he gives to his 
daughter, Ann, (who was their only child,) all the residue of 
his property, both real and personal ; but if she should die, 
leaving no child living at her death, “then her estate, both 
real and personal, to be divided into four parts. I give one 
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part to my sister, Elizabeth Hackney, and her heirs forever ; 
oné part to my brother, Anderson, and his heirs forever ; 
one part to my other lawful heirs, and the other fourth part 
to foreign missions, to be paid over to the treasurer of that 
board, to be appropriated to that purpote.” “Tf there should 
be any property, either real or personal, not given away here- 
tofore, it is to be equally divided between a// my legal heirs.” 

Anne, the only child of the testator, died intestate; and 
without leaving a child, in the year 1851. Elizabeth Hack- 
ney and Anderson Williams, outlived the testator, but died 
before his daughter; Anne. Dolly Bynum, Dorcas Neville, 
and Nimrod Williams, are the sisters and brother of the tes- 
tator, and the several other plaintiffs and defendants are the 
children of deceased brothers and sisters, who died in his life- 
time. 

Elizabeth Hackney and Anderson Williams, were each en- 
titled te one fourth of the real and personal property, given 
to Anne, upon the contingency of her death “ without leaving 
legal heirs of her body.” 

It is settled, that when the person is known, but the event 
is uneertain, a contingent remainder, conditional limitation 
or executory devise is transmissible by descent, and such an 
interest in personal property passes by succession to the per- 
sonal representative. (See Yvarne.) So, although Elizabeth 
Hackney and Anderson Williams died before the contingen- 
cy happened, the interest of each, respectively, in the real 
estate, was transmitted by descent to their heirs, and their in- 
terest in the personal estate, passed to their respective person- 
al representatives. 

One other fourth part of the real and personal estate is giv- 
en to the testator’s “other lawful hevrs.” 

When used in a limitation over, of personal estate, the 
word, “heirs,” unexplained and standing by itself, is held to 
mean “ distributees,” or the persons entitled under the statute 
of distributions ; but where a fund, composed of both real 
and personal estate, is given over to the testator’s “heirs,” 
and it is apparent that he intends the same persons to take 
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both estates, it is settled, that inasmuch as by force of the 
word, “ heirs,” in its appropriate and technical sense, the 
heir-at-law is entitled to the real estate, he is also entitled to 
the personal estate, because of the intention that both should 
go together ; 2 Jarman on. Wills, 22-78, and notes; 4 Kent, 
537, note; Gwynn v. Murdoch, 14 Vesey, 488; McCabe v. 
Spruill, 1 Dev. Eq. 189. It follows that. this fourth part, 
both of the personal and real estate, upon the death of the 
testator’s daughter, vested in those persons wbo were then his 
heirs-at-law, to wit: his sisters and brother, and the children 
of his deceased brothers and sisters, who bring themselves up, 
by the right of representation, and take the shares, their pa- 
rents, if alive, would have taken. But inasmuch as, by the 
word “ other,” in direet reference to Elizabeth Hackney and 
Anderson Williams, the testator expresses his intention that 
they (to each of whom he had given one fourth part) should 
be excluded from this fourth part, it follows that their chil- 
dren, who can only bring themselves up to. an equality with 
their aunts and uncle by representing their parents, have no 
right to any part of this fourth. 

The other fourth part of the real and personal estate is giv- 
en over to “foreign missions, to be paid to the treasurer of 
that board, and to be appropriated to that purpose.” It is 
conceded, that these words are too vague and uncertain to 
vest any interest in any person or corporation. So thisfourth 
part falls into the residuum, and passes to the “ legal heirs” of 
the testator. The persons entitled to take, under the word 
heirs, have been already indicated. There being no word of 
exclusion, the children of Elizabeth Hackney and of Ander- 
som Williams, represent their parents, and take a share of this 
fourth part. It is settled, that the effectofthe word “ equally,’’ 
is to require the distribution to be made per capita: Freeman 
v. Knight, 2 Ired. Eq. 76, and-as is said in that case, “ what- 
ever might be thought of these distinctions, were the matter 
now a new one, to disregard them, at this day, would be 
quieta movere.” 


Per OvriaM, Decree accordingly. 
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TO VQL. 6, JONES’ EQUITY. 


ABATEMENT—PLEA IN. 
Vide Jrisprction, 4, 5. 


ABATEMENT OF LEGACIES. 
Vide Speciric Cuance, Wc., 2, 3 


ACCOUNT—BAR TO. 
Vide SerrLemeEnt, &c. 


ADEMPTION OF A LEGACY. 
1. The general rule is, that where a testator, after making his will, sells the 
property given, the legaey is adeemed. But where the proceeds of the sale 


of property are given to children, and the will intimates that the sale is to 
be made by the testator himself who does make it, and no substitution or 
equivalent is made for such legacy, and the proceeds are reinvested, and 
are traceable, it was held not to be a case of the ademption of the legacy 

by sale of the property. Nooe v. Vannoy, 185. 

Where an intended legacy of a tract of land was sold by the testator, and 
a bond given by him to make title, which, however, was not done 1m his 
life-time, it was held that the intended legatee had no claim upon the pro- 
eceds.of a note taken by the testator for the purchase-money of the land, 
Chambers v. Kerns, 280. 


ADMINISTRATOR. 
Vide Fotnowtna Money, 2. 


ADMINISTRATOR DURANTE MINORITATE. 

Au administrator duranie minoriiate is liable for a devastavit to the execu- 
tor. who qualifies after coming of age, and if such executor abstain for 
ten years from bringing suit, his cause of action is presumed to have been 
satisfied, relegsed or abandoned. So that persons having a contingent 
interest in remainder, which is injared by such devastavit, must look to 
the executor and not to the admimstrator durante minoritate, or the 
sureties on his administration bond. //erndon vy. Pratt, 327. 


AGENT—COMPENSATION TO. 
Where one, on the footing of a friend, neighbor and relative, undertook to 
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manage the moneyed affairs of an old lady, without any stipulation as to 
compensation, and without intending to make any charge, it was held 
that he was not entitled, after her death to claim a remuneration for his 
services, and that his being held to a strict account by her administrator, 
did not vary the case. Hill v. Williams, 242. 


MONY. 


There are circumstances, under which the striking of his wife with a horse- 


whip, or switch, bya husband, and inflicting bruises, would not be the 
ground of a divorce. Wherd, therefore, such violence was made the 
ground of an application for a divorce, it was held to be recessary, that 
the bill, or petition, should set forth particularly and specially, what she 
did and said immediately prior to, and during such use of force. Joyner 
v. Joyner, 322. 


ALTERNATIVE RELIEF. , 
Where an obligee in a bond to make title, files a bill for a specific perform- 


ance of the contract, and claims to have the land conveyed according to 
certain boundaries which he alleges were meant by the contract, and the 
defendant in his answer denies that such boundaries were meant, and 
sets out others which he alleges were intended, the plaintiff, not having 
in the pleadings averred his willingness to accept a deed according to 
the lines as the defendant says he understood they were to be run, and 
not having offered to release him against any further claim, is not enti- 
tled to a decree according to the allegations of the defendant. Richardson 
v. Godwin, 229. 


AMENDMENT. 


Vide Pracryog, 2, 4, 5. 


ANSWER—EFFECT OF. 
An answer, when directly responsive to the allegations of the bill, or to an 


interrogatory put in the bill, or on a special examination, is to be taken 
as true, unless it be proved not to be true by the oath of two witnesses, 
or of one witness with corroborating circumstances equal to the force of 
another witness, or by some other kind of evidence which is entitled to 
the weight of two wilnesses on oath. Hill v. Williams, 242. 


Vide Insuncrion, 11, 12, 13, 14, 15. 
ATTACHMENT. 


A 


distributive share in the hands of an administrator, due the wife of a 
non-resident debtor, cannot be subjected to the payment of the hus- 
band’s debts in this State, by means of an attachment, in equity, under 
the statute, Rev. Code, ch. 7, sec. 20. McLean v. McPhaul, 15, 


Vide FravupuLent Conveyance. 


AVOIDANCE—MATTER IN. 
Vide Inguncrion, 15. 
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APPEAL. 
Vide Currx anp Master. 


ASSETS. 
Vide Fottowine money, 2. 


AWARD. 
Vide Spreciric Perrormance, 2. 


BOND TO-MAKE TITLE. 
Vide Insunction, 9; Speciric Perrormance, 3. 


BOND TAKEN BY ORDER OF COURT. 

Where a bend was taken from a trustee under an order of the Court of 
Equity, payable to the clerk and master, conditioned for the performance 
of the trust, it was held that the representative of the cestut qui trust had 
no right to sue on such bond without the leave of the Court of Equity, 
and that where such unauthorised suit had been begun, the Court would 
enjoin it until an account of the trust could be taken. Floyd v Gilliam, 
183. 


BOND OF INDEMNITY. 
A bond to indemnify the surety of A against all notes, bonds, &c., signed 
and entered into for B, extends to notes, bonds, &c., signed and entered 
into for B & Co. Quickel v. Henderson, 286. 


BONDS, NOTES, &.—WHETHER TO BE SOLD. 

Where a testator bequeathed certain of his property, specifically, and then 
provided, “the balance of my estate to be sold and the proceeds divided 
among my children hereinafter named,” it was held that the bonds, notes 
and accounts due the testator, and the cash on hand, were not embraced 
by this clause. Scales v. Scales, 163. 


CLERK AND MASTER. 
A clerk and master in equity is no such party to a suit pending in his court 
as to entitle him, under the 4th chapter, 23rd section of the Rev. Code, 
to appeal from an interlocutory order appointing another than himself a 
commissioner to sell real estate. Green v. Harrison, 253. 


OOLLATERALS—REPRESENTATION AMONG. 
Vide DistrisuTeEs. 


OONFIDENTIAL AGENT. 
Vide Insuncrion, 6. 


CONSIDERATION. 
Vide Dezp>—Rerormation or, 1, 2. 


OONTRACTOR TO DO WORK. 
Vide Ixnsuncrtioy, 8. 











338 INDEX. 


“ONTEMPT OF COURT. 

Where a bill was filed for the settlement of co-partnership dealings, and 
there is a prayer for an injunction against a bond given on a partial set- 
element of the buginess between the partners, but.no injunction was is- 
sued, it was held that the obligor, in said bond, was not in contempt of 
the court of equity in refusing to submit to a judgment on the bond in s 
court oflaw. Long v. Clay, 350. 


OONTINGENT REMAINDER. 
1. A bequest of slaves to one, for life, with a limitation over to his or her. 
children equally to be divided, is not controlled by the rule ia Shelly’s case, 
out confines the interest of the first taker to his or her life. Chambers v. 
Payne, 276. 
Where children take as a class at the expiration of a life-estate, each child 
takes a vested interest at its birth, subject to be partially divested in favor 
of the other children of the class as they are born, and upon the death of 
one of the children during the.existenee of the life-estate, his or her inter- 
est goes to his or her representative, and not to ulterior limitees dependant 
on the first taker’s dying without issue. bid. 

. The word “ when,” hke the words “at” and “if” applied to a legacy of 
personalty, makes the gift contingent; but the superaddition of the words, 
‘yequally to be divided,” (where there are several legatees,) shows that the 
words, when, &c., were only used to designate the time when the enjoy- 
ment of the legacy was to commence, and would not prevent it from vest 
ing. Sims v. Smith, 347. 

7 


i) 
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CONTINGENT INTEREST. 
Vide ADMINISTRATOR DURANTE MINORITATE; D8atH OF SLAVES 8UED FoR. 


CONTINUANCE. 
Vide Practice, 8. 


CONTRIBUTION. 
Vide CopaRTNERSHIP FUNDS. 


CONTRACT—BILL TO RESCIND. 
A bill, which seeks to rescind a contract in part, without restoring the op- 
posite party to the condition he occupied previously to plaintiff's connee- 
tion with him, is radically defective. Martin v. Cook, 199. 


COPARTNERSHIP FUNDS. 
Where one of a copartnership, by any means, gets a fund belonging to the 
firm, he is not at liberty to appropriate it to his own exclusive benefit, 
but must share it with his copartners. Hason v. Chefry, 261. 


CORPORATION—DISSOLUTION OF... 
Upon the dissolution of a corporation by the expiration of the time for 
which it was chartered, its debts become extinct. Malloy v, Mallets, 345. 
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SORPORATORS—INDIVIDUAL LIABILITY. 

Under a provision in an act ofincorporation, “that the private property of 
the individual stockholders shall be liable for the debts, contracts and lia- 
bilities of the corporation,” it was held that the responsibility on the in- 
dividual stockholders is a secondary one, and that when the debts against 
the corporation became extinct by the expiration of its charter, the he 
bility of the individual stockholders became extinct also. Malloy v. 
Mallett, 345. 


OOURT’S CONTROL OVER AN OFFICE BOND. ‘ 
Vide Bonp TAKEN BY ORDER OF Court. 


COVENANT OF QUIET ENJOYMENT. 
Vide Non-RESIDENT. 


OREDITOR’S BILL. 

1, Where a.bill was filed, by a judgment creditor, against a truster and hie 
trustee, to have satisfaction of his judgment out of the resulting isterest of 
the trustor, alleging that the debtor had not a legal title to any property, 
whatSover, and that the interest, sougkt to be subjected, was one, which 
ouly could be reached in a court of equity, it was held not to be necessary 

_ tostate that the plaintiff had taken out a ji. fa, on his judgment, and tha: 

the same was returned nulla bona. Rountree v. McKay, 87. 

Where a bill was filed by a judgment creditor, to subject the resulting ix- 

terest of the trustor in personalty, and it appeared that other judgment cred- 

itors, as well as plaintiff, had levied ji. fas, on the tryster’s interest in the 

Jand conveyed in the deed of trust, it was held that such other judgmeut 

creditors were necessary patties tq the bill. bid. 


be 


CROSS BILL. 
Practice, 6. 


PAM AGES—LIQUIDATED. 

Where A sued B, on a contract about the getting of shingles, and a com- 
promise was made in writing, to the effect that B should confess judg- 
ment for $500, to be discharged within twelve months by the delivery of 

so many shingles at given prices, and a judgment was entered accord- 
ingly, it being admitted that the shingles were to be paid for when ce- 
livered, at the prices agreed on, it was held that the writing and the 
judgment were but an obligation to pay @ penal sum, and the court d’- 
rected that the judgment should stand as a security for the damager ac- 
tually sustained. Lloyd v. Whitley, 316. 


DEATH OF SLAVES SUED FOR. 

No suit, in equity, can be brought to fellow slaves, limited in contingent 
remainder, in the hands of one claiming a present defeasible interest, af- 
ter the slaves have died; they having died in the lifetime of the firs 
taker, Herndon y. Prait, 327. 
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DECLARATION OF TRUST. 


There is, in this State, no statute which requires that the declaration of a 
trust, made at the time when the legal title to land or slaves passes to 
one, who agrees to hold in trust, shall be in writing. Riggs v. Swann, 
118. 


DECREE. 
Vide Practices, 1. 


DECREE FORMER AS A BAR. 


A suit in equity seeking to set aside a deed, because of incapacity on the 
part of the bargainor, and fraud and imposition on the part of the bar- 
gainee, is not for the same matter as one alleging that a deed was in- 
tended to be only a eontract to convey on payment of the purchase- 
money, and was erroneously worded, because of the ignorance, mistake 
or fraud of the draftsman, and a plea alleging the matter of the former 
suit in bar of the second, was over-ruled. Ray v. Scott, 283. 


DEOREE FOR DISTRIBUTIVE SHARE IN ANOTHER STATE. 


A decree for a distributive share’in another State, was held not to be a bar 
to a recovery of a distributive share of property lying in this State.— 
Jones v. Gerock, 190. 


DECREE FOR DOWER IN ANOTHER STATE. 


It was further held, that a decree for dower in another State, would be con- 
sidered as confined to the lands situate in such other State, and as not 
embracing lands situated in this State. Jones v. Gerock, 190. 


DEED—REFORMATION OF. 


1, Courts of equity do not assume jurisdiction to reform deeds unless the 
transaction be based on a valuable or meritorious considerations. Humt 
v. Frazier, 90. 

2. Where A had loaned B, his brother, a sum of money, and taken a convey- 
ance of a tract of land and some slaves as security for the repayment, and 
the two brothers came to an agreement that A should convey the property 
to D on certain trusts, to let B’s wife and children live upon the land and 
enjoy it for the life of the mother, and then to be sold for the payment of 
A's debts, and the overplus to be paid to her children, it was held that the 
deed of trust was founded on a valuable consideration, and as such the 
court's power to reform its defects, could be properly exercised. bid. 


a 
~ 


DEED OPERATING IN TWO CAPACITIES. 


A deed combining the two characters of a deed of trust to secure creditors, 
and a deed of settlement in trust for a wife and children, may operate 
and have effect in both characters, provided it has been duly proved and 
registered. Johnston v. Malcom, 120. 
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DEED—INCONSISTENT PROVISIONS OF. 

Where slaves were conveyed to a feme covert, by a deed of gift, and the 
first clause of the conveyance passed the legal estate to her and the heirs 
of her body, it was held that a subsequent clause of the conveyance, re- 
straining her husband from all control over said s'aves, was inconsistent 
with the first clause and inoperative, and that the slaves vested in. the 
husband jure mariti. Smith v. Martin, 179. 


DEED DECLARED A SECURITY. 

1. Where there is no allegation of fraud, imposition, oppression, or mistake, 
the Court will not set up a parol agreement, and declare an absolute deed 
to be a mere security for money advanced. Whitfield v. Cates, 136. 

2. Where a valuable consideration has been paid by the person, to whom an 
absolute deed for slaves is made, the allegation of a parol trust in favor of a 
third party, forms no exception to the rule in courts of equity, in respect 
to declaring such a deed a mere security for money loaned. bid. 

Vide Over-REACHING CONTRACTS, 2. 


DEED—DESTRUCTION OF. 
Vide Partner—secret, 1, 2. 


DEPOSIT IN BANK. 

A deposit in a bank, is not to be considered as included among debis order- 
ed by the will to be collected and invested for the benefit of a legatee, 
especially before a demand and refusal, on the part of the bank, to pay. 
Adams v. Jones, 221. 

Vide Foxtowixe Money. 


DISSOLUTION OF COPARTNERSHIP, 


Vide PartNER—SECRET. 


DISTRIBUTIVE SHARE. 
Vide Arracument, Decrk& FoR DISTRIBUTIVE SHARE, &c. 


DISTRIBUTEES. 

Under the statute of distributions in this State, Rev. Code, chap. 64, sec- 
tions 1 and 2, representation is not admitted among collateral kindred 
after brother's and sister's child:en, and, consequently, uncles and aunts 
of an intestate, take to the exclusion of the children of ‘a deceased uncle. 
Johnston v. Chesson, 146. 


DIVORCE. 
Vide Atimony. 


DOWER. 
Vide Decrer ror power, &c. 


ELECTION. 
Where a testator had an estate in land limited over to the defendant on his 
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dying without issue, and he devised the said land to be worked for two 
years after his death for the payment of his debts, and in his will he 
gave valuable legacies to the defendant, which she elected to take, it was 
held that though the testator died without issue, yet the provision for the 
payment ofthe debts must be enforced. Norfleet v. Slade, 217. 


BMANCIPATION BY WILL. 
The act of 1860, chapter 37, preventing the emancipation of slaves by will, 
applies to the case of a will made before its passage, where the testator 
ied subsequently thereto. Mordecai v. Boylan, 366. 


EMANOIPATED—REFUSING TO BE. 

Where a negro woman slave was willed to one for life, and then to be free, 
and such slave formally elected to remain a slave, it wa8 held that the 
status of such woman, after such election, was fixed as from the testa- 
tor’s death, and that her offspring, born after that event, remained slaves, 
and that she and her offspring passed by a residuary clause of the will. 
Clark v. Bell, 272. 


EXECUTORS IN DIFFERENT STATES. . 

Where a testator, having estates in this and two other States, appointed 
an executor here and another residing in one of the other States; and 
provided that they should not be required to give security, and it appear- 
ed that the money in the hands of the executor, in this State, was not 
sufficient to pay the pecuniary legacies, it was held to be the intention of 
the testator that such executor was not required to prove the will abroad 
and collect money in the other States to pay the legacies im full, and 
that he must pay the money in his hands to the legatees pro rata, and 
that the testator intended the executor abroad to administer the assets 
in the other States. Mordecai v. Boylan, 365. 


EXAMINATION OF DEFENDANT ON OATH. 

Where, in a suit for an account, plaintiff obtained leave to examine defend- 
ant upon oath, before the master, and he was interrogated as to the 
items of plaintiff’s account, it was held that defendant's answers were 
evidence for him, only so faras they were responsive to the ques- 
tions, and that he could not, in this way, ptove his charges against 
plaintiff. Fleming v. Murph, 59. 


KXCEPTIONS TO A BILL. 
Vide Pieapine, Praorice, 3. 


EXECUTOR—BUYING TESTATOR’S PROPERTY. 

Where an executrix procured an order of court to sell certain slaves, in 
which she was willed a life estate, upon a suggestion that such sale was 
necessary for the payment of the debts of her testator, and in a short 
time after the sale she took conveyances from the purchasers, for the 
same slaves, without ever baying been out of possession, it being also 
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made to appear that there were tio debts of the estate unpaid at the time 
of the orders to sell, jt was held tat the executrix took nothing by her 
purchase, and should be declared a trustee for the remaindermen. Joya- 
er v. Cenyers, 78. 


BRVIDENCE. 


Vide EXAMINATION OF DEFENDANT ON OATH; SPECIAL INTERROGATORIES. 


PEME COVERT. 
In order to create a separate estate in a feme covert, there must be words 
sufficient to raise a trust for her benefit. Smith v. Martin, 179. 
Vide Drup—Inconsrstent, &c. 


FOLLOWING MONEY. 

1. Where an agent deposited money in bank as an ordinary deposit, stating 
at the time that it was the money of his principal, but desired the officer to 
place the money to his credit on the books of the bank, alleging thay he 
might have occasion to use it for the benefit of his principal, and the agent 
died shortly afterwards insolvent, it was held thatthe principal was eati- 
tled to the fund, and might follow the same in a court of equity. Wahétley 
v. Foy, 34. 

2. Where one takes a note of the estate from ‘an administrator, mala fide, as 
for instance, ir payment of the administrator's own debt, he cannot hold 
the fund from the next of kin, or those who are entitled to be substituted 
in their place, unless.the administrator was iu advance for the estate.— 
Latham v. Moore, 167. 


FORIEGN MISSIONS—BEQUEST TO. 
Vide Wui—Consrruction or A, 15. 


FRAUD ON THIRD PERSONS. 

A mortgagee having agreed with the wife of the mortgagor, that upon s 
part of his debt being satisfied, be would assign for her benefit, his inter- 
est ip the debt, and the property mortgaged ; and in pursuance thereof, 
haviag assigned the same to a third person, Aeld that the assignee was 
entitled to enforce against the wife’s legatees, an agreement, by which, at 
the time she was.soliciting him to aid her in securing the benefily, she 
engaged that upon her death, her interest in the property mortgaged. 
should be subjected to pay the debts due to such assignee by the mort: 
gator. Bowers v. Sirudwick, 288. 


FRAUD. 
Vide Fottowme money, 2; Insuxction, 2. 


FRAUD—STATUTE OF. 


A memorandum or note of a contract may be-signed by one in the name of 
his principal, so as to comply with the requisitions of the statute of frauds, 
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without being thereunto authorised in writing. Blacknall v. Parish, 70. 
Vide Drecuaration oF Trust; Spectric PERFORMANCE, 1. — 


FRAUD IN_THE FACTUM OF A DEED. 
Vide JurisprcTion, 3. 


FRAUD UPON MARRIAGE. 


1. A conveyance, by a woman, after a marriage engagement, and upon the 

, eve of its solemnization, is a fraud upon the rights of the intended husband 
and will not be upheld, ualess it appear clearly and unequivocally, that the 
husband had full knowledge of the transaction and freely assented to it— 
Johnson v. Peterson, 12. 


2. Where a woman, being under an engagement to marry, made, a week be- 
fore the marriage, a voluntary secret conveyance of all her property, inclu- 
ding slaves, to the defendant, a man of a slender means, who, after the 
marriage, took the slaves into his possession, and refused, on demand, to 
give thexr up, but claimed them as his own, under such conveyance, it was 
held that the husbatid was entitled to writs to restrain the defendant from 
removing the slaves out of the State, although no threat to do. so was 
made to appear. bid. 


FRAUDULENT CONVEYANCE. 

Where a debtor eonveyed all his property with an intent to defraud his 
creditors, and then left the State, it was Aeld that a creditor could not 
maintain a suit, in equity, to have his debt satisfied out of the property, 
under the statute, Rev. Code, chapter¢7, section 20, his remedy being a 
Law. Smitherman v. Allen, 17. 


FREEDOM—ELECTION TO DECLINE. 
Vide EMANCIPATED—REFUSING TO BE. 


FUND FOR THE PAYMENT OF DEBTS. 

l. Where a testator gave property, real and personal specifically, and ther 
devised ahd bequeathed all the “ balance of his estate” to certain parties in 
general terms, and after making his will, the testator acquired property, re- 
al and personal, it was"held that this aftet-acquired property fell into the 
residuum bequeathed generally, and that upon a deficiency of funds provi- 
ded for the payment of debts, the after-acquired personalty was first liable 
Knight v. Knight, 134. 

4. Personalty in the hands ofan executor or administrator, whether bequeath- 
ed specifically or otherwise, is first liable to the payment of debts, unless 
specifically exempted, and the real estate belonging to the deceased, wheth- 
er descended or devised, is not liable until the former is exhausted. Jbid. 


G@UARDIAN—COMPENSATION TO. 
Vide Guarpran anv Ward; 1. 
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GUARDIAN AND WARD. 

1. A guardian is entitled to commissions on payments made for goods bought 
of a firm of which be was a member; but not on charges for board while bis 
ward lived in his family. Williamson v. Williams, 62. 

2. Where a guardian waited six months after the principal in a note, held by 
him as guardian, died insolvent, before he sued the surety, who also be- 
came insolvent before suit was brought, such surety, though much indebt- 
ed, being, up to one month before his failure, in good credit, and f{giled 
suddenly, the guardian having opportunity all the time of knowing the true 
condition of the obligors, it was held that by his laches, he made himself 
responsible for the loss of the debt. bid. 

3 Where it appeared that the property, in this State, of a ward residing in 
another State, consisted of good bonds, at interest, in the hands of his guar- 
dian here, a part of which arose from the sale of land, and the ward was 
nearly of age, and there was no special necessity made to appear for mak- 
ing a transfer of the property, the Court of Equity, in the exercise of its 
discretion, refused to order a transfer of the estate to the hands of s guardi- 
an appointed in such other State. Douglas v. Caldwell, 20. 


HUSBAND AND WIFE. 
Vide Fraup upon Marriace; Jurispiction, 4,5; OvERREACHING ooN- 
TRACTS, 1; Wire's INTEREST IN A DISTRIBUTIVE SHARE. 


IDENTITY OF CAUSES OF ACTION. 
Vide Decrer roRMER.AS A BAR. 


IMPOTENCY. 
Impotency in a husband does not render a marriage by him, void ab initio, 
but only avoidable by sentenee of separation, and until such sentence, is 
is deemed valid and subsisting. Smith v. Morehead, 360. 


IMPROVEMENTS. 
Vide Spgciric pERFORMANOB, 4. 


INDEMNITY. 
Vide Bonn oF INDEMNITY. 


INDEMNITY. 
Vide Corporators, &c. 


INFANT'S ESTATE DISPOSED OF BY FRIENDS. 

Where the friends of an infant made an exchange of bis slaves for others, 
and those received in his behalf were carried off by his frends and sold, 
and he afterwards, without taking any benefit from the arrangement, re - 
pudiated it, and recovered in trover for those belonging to him, a court of 
equity will not interfere to restrain his'exetution, with the view of com- 
pelling him to return the slaves received on his behalf or account for 
their value. Yarborough v. Yarborough, 209. 
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INJUNOCTYON. 

1. Where the defendant, in his answer, admitted that a cause was referred, 
(no pleas having been’ entered,) and that the reference was stricken out 
without notice to the other party, and the cause was submitted to a jury, 
and a judgment obtained against him without his knowledge, the Court 
refused to dissolve an injunction granted to restrain the collection of the 
same. Myers v. Daniels, 1. 

2. Where both parties to a trade for the sale of slaves had full time for delib- 
eration, and the deeds were executed without secrecy, and attested by a 
respectable witness, and there was no evideace of mental incapacity, and 
no sufficient proof of a gross inadequacy of price, it was held that the trans- 
action should be sustained. Carman v. Page, 37. 

, Gross inadequacy of price is not sufficient, in itselte set aside a deed, al- 
though it is a strong circumstance, tending with others, to make out a case 
of fraud or imposition, bid, 

. Whenever it can be clearly proved that a place of sepulture is so situated 
that the burial of the dead there, will endanger life or health, either by eor- 
rupting the surrounding atmosphere, or the water of wells or springs, a 
court of equity will grant injunctive relief. Clark v. Lawrence, 83. 

. Where & bill was filed, praying to have a nuisance abated, and for an in- 
junction to restrain the defendant from erecting it in future, and the act 
complained of was of the character of a nuisance, but the testimony was 
not sufficient to satisfy the Court that it amounted to a nuisance in the par- 
ticular case, the Court directed an issue to be tried in the superior court, to 
determine the fact. bid. 

... Where dealings between a father-in-law and his son-in-law’, wherein the 
latter bad been the other’s agent, were closed in a hurried manner, and a 
note given by the father-in-law at the importunate solicitation of the son- 
in-law, on calculations made by him, under a promise that the whole set- 
tlement should be open to subsequent examination, and the answer to spe- 
cific allegations of errors was unfair and evasive, it was held that an injunction 
to restrain a judgment at law on such note, should be continued to the 
hearing; and that the judgment should stand as security for whatever might 
be aggertained to be due. Hadley y. Rountree, 107. 

. Except to stay waste or prevent some irreparable injury, the writ of in- 
Junction is only issued as ancillary to some primary equity, which the bill 
seeks to enforce. born v. Waldo, 111. 

. Where, it appearedthat a contract made -with a corporation to do certain 

- work, was fulfilled to the satisfaction of the board of directors managing 
the concerns of the corporation, and that such 4vork was done on favorable 
ters, and was beneficial to the company, it was Aeld that a court of -equi- 
ty would not, on the allegation of one of the corporators that there was a 
secret agreement between one of the directors and the contractor to divide 
the profits, enjoin the payment of the stipulated compensation. Havens v. 
Hoyt, 115. 








3. 
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A bill will not lie at the instance of the heirs, against the administrator of 
one who had executed a bond to .make ‘title, to enjoin the latter from 
making a deed to the obligee, upon the ground that he had not paid the 
purchase-znoney, but fraudulently pretended to have had done so, and to 
nullify the contract. It would be the duty of the administrator, if the 
mouey, in such & case, was not collected, to enferee the payment, and he 
would be liable if he failed to Jo so. White v. Hooper, 152. 


10, Where one, who had only a life-estate in land, made a deed for a fee sim- 


>). 


- - 


ple, and the deed contained a warranty in fee, and the vendee; knowing 
of the defect in the title, gave his notes for the purchase-money, upon 
which judgments were obtained, it was held that a court of equity would 
not interfere by injunctive process to restrain the collection ef any part of 
- these judgments, but would leave the vendee tohig action on the warran- 
ty, it appearing that the warrantor was solvent. Henry v. BUiott, 176. 
In the case of a common ipjunetion, where the answer. is full, and the 
plaintiff fails to prove his allegations by any admission in.the answer, be- 
ing without proof, his injunction must be dissolved. Afims v. MeLean, 200. 


12 In a case of a common injunction, where the answer is full and respon- 


sive to the bill, and the equity is not confessed, but denied the injuactiou 
must be dissolved. Jones v. McKenzie, 203, 


¥3. Where the obligée, in a bond for title, paid a material portion of the pur- 


chase-money down, and gave a note for the residue, and entered into pos - 
‘session and continved it'up to the time of.a suit in ejeetment by the obli- 
gor, it was held to be a strong case for the court of equity to interfere by 
injunction, td prevent the obligee from being turned out, under the execu - 
tion, in the suit at law. Adlen v. Pearce, 309. 


14. Where, to a bill for af injunction, the defendant answers lightly and eva- 


sively to material allegations, the injunction will not be dissolved. - Jbid. 


15. Where new matter is introduced in an answer, in avoidance of the’ plain- 





INTEREST—EXECUTOR'S LIABILITY FOR. 


FNTEREST ON’ A LEGACY. 
L. 


tiff’s equity, it will not be considered on a motion to dissolve. bid. 
Vide Nuisance, Restraint on snemvr &e. 


An executor is not liable for interest on money collected by bim, unless he 
receives interest on the same. Chambers v. Kerns, 280. 





Interest, on a legacy, as a general rule, is only ghargeable from the time 
the legacy is ordered to be paid. Ballantyne v. Turner, 224. 


& Where money is given by will, as a portion to a child, or to one to whom 





the testator stood in loco: parentis, or for whose support it was intended to 
make a provision, or where the legacy is demonstrative, and the fund ig 
productive, it, was held that the legatee is entitlgg to interest from the death 
of the the testator. Me Williams v. Faloon, 235. 


_ Where the legatees were children and grand-children of testator’s wile, 


and the assets, out of which the pecuniary legacies were to be paid, were 
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bearing interest, it was held that such legacies were entitled to draw in- 
terest from the testator’s death. Mordecai v. Boylan,'365. 


INTEREST AGAINST AN AGENT, 

Where an agent withheld the notes of his principal from the administrator, 
which notes were of long standing, and large amounts of interest had ac- 
cumulated, and being warned by the administrator that he would be 
held liable for interest on the accumulation unless he surrendered the 
notes, or had them renewed, it was held that he should be made liable 
so to account from the date of the filing of the bill. Hill vy. Williams, 
242. > 


IRON-WORKS—BOUNTY TO. 

1. Where a grant of 3000 acres of land was made as a bounty under the act 
of 1788, in respect to a particular seat for iron-works,;: it was held that 
such grant was appendant to the seat, and exhausted the bounty intended 
to be given by the statute; so that one who afterwards became owner of 
the seat, and rebuilt the works there, after the former works had gone 
down and were abandoned, had no right to another bounty in respect of 
sich seat, and that a second grant for bounty in’ such a case was void.— 
The Attorney General v. Osborn, 298. 

2. Whether the requirements of the statute of 1788, Rev. Statutes, chap. 75, 
in regard to making the entry—its return to the county court, the order of 
survey and the appointment and report of a jury should be strictly com- 


plied with asa condition. precedent to the issuing of a grant, or whether 
sugh matters are merely directory, and do not affect the validity of the 
grant,—Quere. bid. . 

3. Whether a grant, which includes within its boundaries, a large scope of 
country, say an area of ten miles by seven, but which in its face, purports 
to be for 3000 acres of vacant land, the excess being included in older pat- 
ents is void, Quere. Ibid. 


ISSUE SENT TO A COURT OF LAW. 
Vide Insuncriow, 5. 


JURISDIOTION. 

1. There is no ground for going into a court of equity to recover back dam- 
ages assessed at law in behalf of a defendant to an action of replevin, up- 
on the ground, that the plaintiff has the title, and has brought another ac- 
tion of replevin, but cannot recover back those damages in that or any 
other action at law. born v. Waldo, 111. 

2. That a note had been obtainied by fraud in the factum, is a good defenss 
at law, and cannot afterwards be brought forward for the purposes of an 
injunction. Parton v. Luterloh, 341. 

3. It is no ground for a bift for an injunction, that the complainant was not a 
party to the suit at law because that process had not been served on him. 
His proper remedy is to have the judgment set aside, on motion, in the 
Court granting it. bid. 
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4. The domicil of the husband, draws to it the domici] of the wife; therefere, 
according to the'14th Rule of the 3d section of the 32d chapter of the’ Re- 
vised Code, where both parties are residing in this State, a bill, by the wife, 
for a divorce for the cause of impotency, must be brought in the county 
where the husband resides. Smith v. Morehead, 360. 

5. As a general rule, an objection te the jurisdiction of the court of equity 
may be taken on demurrer when the facts appear upon the record. Jbid. 

Vide Nowresipent, &c. 



















LACHES IN GUARDIAN. 
Vide Guarpian anp Warp, 2. 






LEGITIMACY. 

1. A child is, in law, legitimate, if born within matrimony,. though born in s 
week or day after marriage. Rhyne v. Hoffman, 3365. 

2. A child begotten while the parties were man and wife, but not born until 
six mouths after the husband had obtained a divorce from the bonds of 
matrimony on account of the wife’s adultery, will be taken to be legitimate, 
unless it be proved, by irresistable evidence, that the husband wasimpotent 
or did not have sexual intercourse with his wife. bid. 

3. Where a man and woman live together as man and wife, and are so re- 
puted in the neighborhood, up to the death of one of the parties, and have 
children whith they treat as legitimate, a court will not declare against the 
marriage except upon the most overwhelming proof that there was m0 mar- 

riage. Jackson v. Rhem, 141. 















LEGACIES. 
Vide Mistake of Fact. 








LEGACIES. 
Vide Execurors In DIFFERENT Srarses. 














LEGACY TO A DECEASED PERSON. 
A legacy to a grand-daughter, who died before the will was made, ‘ie void 
Scales v. Scales, 163. 










LEGACY AS A PORTION. 
Vide Interest on a Lacacy, 2. 









LEGACTIES—LEX LOCI AS TO. 
The persona! estate, which is in this State of one residing in another State, 
in respect to both debts and legacies, must be administered by one quali- 

fied to act under the orders and control of our courts and aceordimg to 

our laws, but in regard to,the payment of legacies and distributive shares, 

our courts, from comity, adopt the laws of the domicil, Jones v. Gerock, 


190. 
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LEGACIES IN REMAINDER. 
Vide Tax on COLLATERALS, 2. 


LIMITATION TO ONE AND HIS REPRESENTATIVES. 
A limitation by deed “to her and her representatives,” can only meax to 
her executors and administraters. - AfcLaurin v. Fairly, 375. 


MARRIAGE SETTLEMENT. 


Vide Over-REACHING conTrRacts, |. 


MISTAKE OF FACT BY A TESTATOR. 

l. By the Act of 1860, chapter 37, slaves attempted to be emantipated by 
will, go back to the next of kin, and not to the residuary legatee. Morde- 

cat v. Boylan, 265. 

2. Where 'a testator, in a codicil, yave as a reason for a legacy to a grandson, 
that he had di:inherited such grandson, but the fact was, that he had not 
disinherited him, but had given him a large legacy in a elause of his’wif, 
it was held that the bequest, in the will, was not revoked by that of the 
codicil; but.that the latter, itself, was void om accotht of the mistake, and 
held. further, that parol evidence, as to testator's feelings towards the lega- 
tee, was admissible, in the — of'fact, as to the mistake. bid. 


MISTAKE IN DESCRIPTION IN DEED, . 
Where land, which was sold to A under a mistaken description, was after- 


wards conveyed by the same owner to B_ by a proper.deed, for a valua- 
ble consideration, withont notice to B of the mistake, i was Aeld thats bill 
to reform the former deed and correct the error, would not lie against 
either A or B; but it appearing that A had got paid for part of thesante 
land twice, he was not allowed to recover costgon the dismissal.of the 
bill. Sealey v. Brumble, 295. 


MONEY ARISING FROM PRIVATE SALE OF WIFE'S LAND. 

Money arising by the sale of the wife’s land by a deed executed by the 
husband and wife has none of the ¢characteristies of real estate; and after 
the death of the wife, goes to the husband jure maniti Rouse v. Le, 
352. 


MULTIFARIOUSNESS. 

A bill in equity, for a discovery and an account by one of- two teoke 
against one of two joint-guardians, alleging that he had, exclusively, re- 
ceived the estate of the wards, in which bill the other guardian is made 
plaintiff, and the other ward defendant, is not multifatious. Camp v. 
Mills, 274. 


NON-RESIDENT—SUIT AGAINST. ; 
Where a plaintiff bas a remedy at law on a covenant of quiet enjoyment, 
and brings a bill in equity against the cévenantor on account of his non- 
residence in the State, it is necessary for bim to aver also, that the de- 
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fendant has no property or effects in this State, out of which satisfaetion 
could be had upon his recovery at law. Falls v. Dickey, 357. 


NUISANCE. 


.. 


9 


It is the general course of the court of equity, on applications to restrain 
private nuisances by injunction, to order an issue at law to ascertain the 
fact of the existence of such nuisance before the Court will act. Frizzle v. 
Patrick, 354. 

Where a party has no particular interest in an alleged nuisance from the 
ponding back of water, he cannot sustain a bill for an injunction, but must 
rely on the remedy by information in the name of the Attorney General. 
Ibid. 


Vide Insuncrion, 4. 5. 


ORE TENUS OBJECTION. 


Vide Practice, 5. 


OVER-REACHING CONTRACTS. 


a 


Where a woman and her intended husband, upon the eve of marriage were 
induced by her brothers to sign a marriage contract, by which her proper- 
ty was to be conveyed to trustees in such manner as to deprive her not 
only of the right to dispose of the rents and profits thereof during cover- 
ture, but also of the right to dispose of the property itself, both during the 
coverture and afterwards, if she survived, and gave the ultimate remainder 
over after her death without issue, she being at the time advanced in life 
it was held that such a contract, unless proved by the clearest testimony to 
have been fully understood and freely assented to by the intended wife 
must be declared fraudulent as to her, and inoperative as against the hus- 
band, except so far as it can be presumed that he freely assented to it.— 
Sanderlin v. Robinson, 155. 


. Where one, having considerable influence over an old man, feeble in body 


and mind from a long course of intemperance, procured from the latter a 
deed for his land when he was without counsel, and in no condition to un- 
derstand it, wherein was recited a large debt, which had no existence, and 
about which the grantee answered vaguely and evasively, it was held that 
although no confidential relation was proved then to exist between the 
parties, yet, that such deed, on the score of frand and imposition, should be 
held only as a security for sums actually dae. utrill vy. Futrill, 337. 


PAROL PROOF TO SUPPLY A BOND FOR TITLE. 


Where an insufficient description was given in a bond to make title, parol 
evidence cannot be resorted to to show what the parties meant, or to 
identify the particular parcel of land which was the subject-matter of the 
written contract. Richardson v. Godwin, 229. 


PARTIES. 


Vide Nuisance, 2; Pracrios, 5. 
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PAYMENT REPELLING A PRESUMPTION. , 
The payment of interest upon a mortgage debt within: ten years- before the 
filing of a bill to foreclose, repels the presumption of payment or aban- 
donment arising from the length of time. Hughes v. Blackwell, 73. 


PARTNERSHIP. 

1. Where a partner, whose duty it is to keep the books, seeks, to make a 
charge in his own favor, which is not supported by a proper entry in the 
books, he must account for that fact, and can only support the charge by 
clear proof; every presumption bemg against him. “Brown v. Haynes, 50. 

2. Where one entered into a copartnership with his son-in-law, aad it was 
agreed that the father-in-law should furnish a house for a shop, tools, &c., 
and a house for the defendant to live in, and that he “should be at no ex- 
pense,” it was held that these words must be intended to mean expense for 
things connected with the business, and not family expenses, Jbdid. 

3. One partner cannot, without the express concurrence of his copartner, 
make a note of the firm payable to himself and charge the firm therewith. 
Ibid. 

4. Where A, who was the active partner, and the book-keeper of a firm, 
sought to charge if with the value of a slave which it was alleged belonged 
to the firm, and had been appropriated by B, his:copartner, to his individu- 
al use, it was held that in the absenee of any charge upon the books of the 
firm, the mere allegation of it in his answer, supported by vague and im- 
probable testimony that such slave belonged to the firm, was not sufficient. 
Lbid. 

5. Where A, who was the active partner of a firm, and. its book-keeper, set 
up a claiin against the firm for money which the answer alleged was due 
the partners jointly, for services rendered independently of the copartnership, 
but which were appropriated by B to his own use exclusively, it was held 
that this could not be made a charge upon the firm in.the absence of proof 
that the money had been appropriated.to the purposes of the firm, there 
being no entry on. the books to show the fact. Ibid. 


PARTNER—ACTIVE. 
Vide Panrnensuip, 1, 2, 3, 4,. 5. 


PARTNER—SECRET. 

1. Where one was a partner in a firm in 1855 and 1857, but alleged that for 
1856 he was not a partner, and that his withdrawal was.evidenced by a 
deed which was lost, and it turned out that the deed had been destroyed 
by himself, and he answered delusively about it, and it appeared: that he 
had acquiesced in certain acts of his partner, treating him as-a partzer, it 
was declared by the Court that he was to be considered as a partaer for 
the year 1856, also. Clements.v. Mitchell, 171. 

2. It was held by the Court that the destruction of the deed which it was ad- 
mitted explained defendant's connection. with the firm, and that. too,. after. 
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‘he knew that it would be necessary to make such explanation, afforded a 
strong presumption that such deed committed him as.a partner. bid. 


PENALTY. ‘ 
Vide DAMAGES LIQUIDATED. 


PERPETUITY. 

Ir determining whether a limitation of property does, or does not amount 
to a perpetuity, regard is had to possible, not actual events, and the fact, 
that the gift might have included objects too remote, is fatal. Moore v. 
Moore, 132. 


PERSONALTY. 
Vide Funp oR PAYMENT OF 'DEBTS. 


POWER TO DISTRIBUTE AMONG CHILDREN. 

Where a husband devised and bequeathed as follows: “TI give and be- 
queath to my beloved wife D A, after the payment of my just debts, all 
my property, real, personal and perishable, to be hers in fee simple, so 
that she can have the right to give it to our six children as she may think 
best,” it was held under the terms of the will, the testator’s widow had 
the power to sell, at her discretion, any one part of the property for the 
payment of the debts of the testator, so as to release another part from 
such debts; and Barrie, J., was strongly inclined to the opinion that 
she todk ‘an absolute interest in all the property. Alston v. Lea, 27. 


PLEADING. 
Where certain-matters have been set forth in the answer, by the way of 
plea, and there has been replication to the answer, it is too late to ex- 
cept to the answer for insufficiency. Worth v. Gray, 380. 
Vide ALTERNATIVE RELIEF; Dsorer, &c., Muctirariousness, PresuMPrion 
OF ABANDONMENT, 3. 

PRACTICE. 

1. The orders and decrees ofa court of equity, are not necessarily absolute, 
but may be moulded and shaped to meet the exigence of each particular 
case. Worth v. Gray, 4. 

‘2. Where a bill was demurred to, which seemed to be deficient in equity, yet, 
as there were facts and circumstances incident to the matter disclosed 
which would have an important bearing on the case, some of which were 
not set vut at all, and others but vaguely, and the amount involved was 
large, the-Court, without costs and without prejudice to the defendant's 
equity, over-ruled the demurrer in order that the plaintiff’s bill might be 
amended. bid. ‘ 

-3. The office of an exception is to call the attention of the court to some spe- 
cific matter or item in an account in respect to which error is alleged; if it 
does not answer this purpose, the Court will not notice it. Brown v. 
Haynes, 50. 

‘4. Where the plaintiff, ig a suit, failed to file a replication to the answer, and 
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the parties proceeded to take proofs in the cause, this was held a waiver 
by the defendant of a replication, and the Court allowed an amendment 
under the 17th section of the 33rd cha. of the Revised Code. Fleming v. 
Murph, 59. ' 

5. Where an objection, for the want of parties, was taken ore tenus, for the 
first time, on the argument of the demurrer in this Court, which was deem- 
ed valid, the Court refused, nevertheless, to dismiss the bill, but remanded it 
without costs to the Court below, that it might be amended as to parties. 
Rountree v. McKay, 87. 

6. Where the defendant has a distinct equity, he must set it up by a cross- 
bill or by an original bill; but he cannot have the benefit of it by an an- 
swer. IWeisman v. Smith, 124. 

7. Although a plaintiff may fail as to the principal equity he seeks to estab- 
lish, he may fall back on a secondary equity, provided it is not inconsistent 
with the principal equity, and the allegations, in the bill, are sufficient to 
raise it. Whitfield v. Cates, 137. 

8. A motion to dissolve an injunction may be continued for any cause the 
Court may deem sufficient, even without a written aflidavit. Dillin v. 
Sessoms, 256. ; 

9. After a cause is in this Court and the party is ready to have it heard, a 
motion to dismiss, for want of a prosecution bond, will not be entertained, 
The Attorney General y. Allen, 144. 

Vide Contempt or Court; Recusant Bipper; Sate ror Partition, 2; 
SPECIAL INTERROGATORIES. 


PRESUMPTION OF ABANDONMENT. 

1. Where a husband having a right to receive satisfaction for, or release the 
equity of his wife, permitted a long time to elapse without bringing suit, 
during which time his adversary was in the open use of the property, 
claiming it as his own, it was held that a presumption of abandonment, re- 
lease or satisfaction arose against the equity, which would be fatal, unless 
the delay was accounted for. Worth v. Gray, 5. 

’ 2. Whether ignorance of the claimant’s right is sufficient to repel the pre- 
sumption arising from the lapse of time. Quere? Ibid. 

3. Whether where a bill by way of anticipation sets forth facts to repel the 
presumption of satisfaction, release or abandonment, which avers that in 
fact there was none, and the defendant pleads the statute of presumptions, 
it is necessary to support such plea by an answer to the plaintiff's allega- 
tions. Quere? Ibid. 

Vide PaYMENT—REPELLING A PRESUMPTION, 


PRE-EMPTION. . 

1, Whether acourt of equity would interfere to compel a specific perform- 
ance of a contract between two joint owners of land that neither should 
sell without first giving the other the refusal of it. Quere? Weisman v. 
Smith, 124. 

2. A sale of a part of the interest of one, by the consent of both of two joint 
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owners of land, as to which there was aright of pre-emption, without any 
provision as to its future exercise, justifies the inference that such right was 
intended to be abandoned. bid. 

3. On the death of one of two joint owners of land, between whom the right 
of pre-emption existed, it was held that such right cannot be enforced spe- 


cifically against the devisees of the deceased owner. bid. 
PROCEEDS OF A FUND BEQUEATHED. 
Vide Apemprion or 4 LEeGacy, 1. 


PROCESS—WANT OF SERVICE OF. 
Vide Jurispiction, 3. 


PROSECUTION BOND. 


Vide Practice, 9. 


PURCHASER WITHOUT NOTICE. 
Vide MisTaKE IN DESCRIPTION. 
REGISTRATION. 
A deed of settlement, in trust for a wife and children, proved and register- 
ed three years after the date of its execution, was held to be valid as 


against creditors, whose debts were contracted after such registration.— 
Johnston v. Malcom, 120. 


REFERENCE OF A SUIT PRIVATELY. 

Where a cause was referred to arbitrators, no pleas having been entered, it 
was eld that the reference was nothing more than a parol reference, and 
that the presiding Judge had no power to have it stricken out. Myers 
v. Daniels, 1, 


REMEDY—FAILURE OF AT LAW. 
Vide Jurispiction, 1. 


REMOVAL OF PROPERTY TO ANOTHER STATE. 
Vide GuaRDIAN AND Warp. 

REPLEVIN. 
Vide Jurispiction, 1. 

REPLICATION—WAIVER OF. 
Vide Practice, 4. 


RESIDUARY CLAUSE. 
Vide FunD FoR PAYMENT OF DEBTS. 


RESTRAINT OF SHERIFF FROM PAYING OVER TAX MONEY. 
Where a sheriff leit his county for something over a month, on necessary 

business, with an intention of returning by a given time, it not appearing 

that he was insolvent, it was held that the fact of a deputy’s having ap- 








| INDEX. 
plied a portion of the taxes of a given year te a judgment against him *‘ 
(the sheriff) for the taxes of a preceding year, without being instructed 
so to do, by the sheriff, was not a sufficient ground for the sureties of 
that year to have an injunction to restyain the sheriff from paying 
the taxes of that year, otherwise than as the law directs. Mitehell v. 
Ward, 66. 


RECUSANT BIDDER. 

Upon the refusal of a bidder at a sale of land by the master, under a de- 

cree of Court, to comply with his bid, it is not proper, in the fixst in- 

stance, to order a resale of the land, and that the delinquent bidder pay 

the difference between the former and the latter sales. The proper 

course is for the master to report the facts to the Court, and for the bid- 

der to be put under a rule to show cause why he shall not comply, with his 

contract. Jn the matter of Yates, 212, and Harding v. Yarbrough, 215. 
Vide Satz For partition, 2. 


SALE BY COURT OF EQUITY. 
Vide Recusant Bipper. 






























SALE FOR PARTITION. 
1. Where it appeared that the title to land, sought to be sold for partition, 
was subject to be divested out of the petitionérs, by the terms of an execu~ 
tory devise, which extended to it, it was held that the Court could not or- 
der a sale of the premises. McKay v. McNeill, 258. 
2. Where a Court of Equity is resorted to, for the sale of land, after the sale 
is ordered to be confirmed (by which the bid becomes accepted,) ifthe mas- 
ter informs the Court that the bidder refuses to comply with the terms of 
the sale, no order prejudicing the rights of the bidder can be made, until 
he is made a party: to the proceedings, by the servige of a rule upon him to 
show cause. In the matter of Yates, 306. 
















SECONDARY EQUITY. 

Where a bill is filed to have land sold for partition, but no actual partition 
is asked in the alternative, and no general relief prayed for, the Court will 
not order such actual partition, though the parties might seem to be en- 
titled to it, if the bill had been framed with such an aspect. McKay v. 
McNeill, 258. ' 

Vide Practice, 7. 













SEQUESTRATION. , 
Where the owner of a life interest in slaves, a demoralized and needy man, 
who had made a sale of all his property, enquired of a person whether 

he could be subjected, criminally, if he removed the slaves out of the 
State, and intimated to another, after a suit was brought, that if he could 

get the slaves in his possession, the remainderman should never receive 
any benefit from them, it was held a proper case for a writ of sequestra- 
tion. McNeill v. Bradley, 41. 
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SETTLEMENT. 


Vide Insuncriox, 6; Tax om couLarerais, 1. 


SETTLEMENT—HOW FAR CONCLUSIVE. 


Where it appeared that during a copartnership of eight years duration, 
there had been occasional calculations of interest and summing up of 
results and a division of profits, but no surrender of vouchers or cancella- 
tion of books, nor release, nor receipt in full, it was held that the trans- 
actions were not of such a conclusive nature as to bar an account. Lynch 


v. Biting, 238, 


SHERIFF'S POWER UNDER A FIERI FACIAS. 


A sheriff has a right to sell any property of the debtor, that is subject to 
the lien of his execution, and the fact that one has bought part of such 
property at private sale, bona fide, and paid. the full value, and that 
enough of other property remained to satisfy the execution, and that the 
sheriff and purchaser had knowledge of this purchase, but were benefit- 
ted in the sale of this particular property, and made it from such motive, 
could raise no equity against the sheriff or purchaser. Bevis v. Landis, 
312. 


SPECIFIC CHARGE ON PROPERTY. 


1, 


Where a testator directed a pecuniary legacy of $1500 ta be paid to. his 
wife by ais executors “out of my estate,” for a certain purpose, and by a 
codicil reduced the amount to $750, “ to be paid by my executors,” it was 
held that the terms of the codicil did not annul the force of the words “ out 
of my estate,” contained in the will. Biddle v. Carraway, 95. 


2. Where a testator, after bequeathing certain property for the payment of 


© 


his debts, gave the residue of his property in specific devises and bequests, 
and then bequeathed general pecuniary legacies with the direction “ to be 
paid by my executors out of my estate,” and the fund provided for the pay- 
ment of debts, proved insufficient for the purpose, it was held, (Pearson, 
C. J., dissentiente,) that the pecuniary legacies were a charge upon the 
specific ones, and the latter must be exhausted before the former could be 
touched. But whether they were a charge on the land specifically, devised. 
Quere? Ibid. 


. Personal property, which a testator has given away in his life-time, and 


which does not need the aid of his will to pass th title to it, does not 
abate for the payment of debts, where there is a deficiency of assets, al- 
though the testator confirms the gift in his will. bid. 


SPECIFIC PERFORMANCE. 


i. 


Where a paper-writing was signed and sealed by the owner of land, with 
blanks as to the name of the bargainee and left with an agent, who was 
authorised, by parol, to fill up the blanks with the name of the purchaser 
and the price, it was held that, though such an instrument could not ope- 
rate as a deed, yet, it was a contract for the sale of land, signed, for the 
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ye 


person to be charged therewith, by his lawfully authorised agent, and could 
be specifically enforced. Blacknall v. Parish, 70 


. Where a dispute existed between the owners of contiguous lands as to 


their dividing lines, and it was agreed, in writing, to submit the matter to 
arbitration, and to stand to and abide by such lines as should be made and 
laid down by the referees, and the arbitrators made an award designating 
dividing lines between the parties, which the recusant party failed to show 
were erroneous, it was held a proper case for the Court to decree a specific 
performance. Thompson v. Deans, 22. 

The remedy of the heirs-at-law, in a case where the obligee had not paid 
the purchase-money on a bond to make title, would be to file a bill against 
such obligee to compel a specific performance. White v. Hooper, 152. 


. Where the answer to a bill for a specific performance of a parol contract 


to convey land, and in the alternative for compensation for improvements, 
denies the terms of the contract as set out in the bill, and alleges a differ- 
ent one, which was not performed on account of the improper conduct of 
the plaintiff, and the defendant also insists on the statute of frauds, it was 
held that the plaintiff was not entitled to compensation for value added to 
land by such improvements. Sain v. Dulin, 195. 


. The maxim, that Equity will not enforce the specific performance of an 


agreement, upon which an action will not lie, at Law, for damages, never 
meant more than that the contract must be such as the law would have 
recognised, if sued on in proper time and under proper circumstances.— 
White v. Butcher, 231. 


. One who has executed a bond to make title to land, has no right to insist, in 


a suit for a specific performance, that the defendant had abandoned his 
right to relief, while he still holds the bonds given for the purchase-money, 
and has never made an offgr to surrender them to his vendee. bid. 


SPECIAL INTERROGATORIES. 


Where a plaintiff in his bill makes direct charges, and calls upon the defend- 
aut by special interrogatories to make discoveries as to those charges, the 
answer, directly responsive to such interrogatories, becomes evidence for 
the defendant, as well as against him, notwithstanding that a replication 
to the answer had been put in. Hughes v. Blackwell, 73. 


STATUTE OF LIMIPATIONS. 


1, 


After the death of one of the members of a copartnership, the statute of 
limitations begins to run in favor of his personal representative against a 
claim to have an account of profits received by him. Weisman v. Smith, 
124. 


2. Where slaves, limited in remainder on a contingency, were sold under an 
5 ? 


execution against one claiming a present, absolute interest, it was held that 
the purchaser under such execution, who took possession and held them 
for more than three years, got title by the statute of limitations. Herndon 
v. Pratt, 327. 











3. 
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Where the statute of limltations is a bar to a trustee, it is also a bar to the 


cestui qui trust, for whom he holds the title. bid. 


Vide Trust FUND IN HANDS OF HUSBAND. 


STOCK IN‘A RAIL ROAD CO. 


Stock in a rail-road company is embraced in the term, property, directed 


by the will to be sold. Adams v. Jones, 222. 


TAX ON COLLATERALS. 


1, 


ho 


The 8th section of the 99th chapter of the Revised Code, which directs the 
tax on legacies to strangers in blood, imposed by the preceding section to 
be retained by the executor or administrator “ upon his settlement of the 
estate,” and directs the tax to be paid into the clerk's office, has reference 
to his settlement with the individual to whom the legacy is bequeathed, 
and not to the final settlement of the estate, and the tax must be paid into 
the office on the settlement with the legatee. Attorney (General v. Allen, 
144, 


. A legacy in remainder to collateral kindred, is liable to the tax imposed by 


the act of 1846, chap. 72, and the proper mode of suing for such tax is by 
a bill in‘ equity, in thé nature of an information, in the name of the Attor- 
ney General. Attorney General v. Pierce, 240. 


TRUSTEES. 


Vide Crepirors Brit, 2. 


TRUST FUND—FOLLOWING A. 


1. 


bo 


Where the agent of a trustee received money, arising from the sale of trust 

property, made by collusion with him, it was held not to be a defense to a 
bill against such agent to follow the funds in his hands, that he had paid 
the money over off liabilities which he had incurred for the trustee. Ben- 
nelt v Merritt, 263. 


. Where trust property is wrongfully sold by a trastee, by collusion with 


another, who did not, however, receive any part of the price for which the 
property sold, it was held that the principle of following a fund in its con- 
verted state, does not apply. bid. 

Vide TRUST FUND IN THE HANDS OF A HUSBAND. 


TRUST FUND IN THE HANDS OF A HUSBAND. 


Where a bill set forth that certain slaves were sold at auction by an admin- 
istratrix, and a bill of sale made to B, the purchaser, but it was agreed 
that he should hold the property, in trust, to indemnify himself against 
certain debts, in which he was surety for the intestate, and he paid no 
money; that the debts remained unpaid for nine years, and that in the 
meantime B married the administratrix, and took with her the slaves in 
question, it was held that these allegations were sufficient to make out a 
case against B as succeeding to the trust his wife was under to distri- 
bute, and having the legal estate by the bill of sale, the property could 
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be followed in his ‘hands and held further, that the statute of limitations 
did not run against the distributees. McZaurin v. Fairly, 375. 


TRUSTEES PURCHASING TRUST PROPERTY. 

Where the trustee of an insolvent debtor, under a deed of trust which left 
out certain creditors, bought property at his own trust sale, at less than 
its value, but without any actual fraud, in a suit by the unsecured credit- 
ors to compel a re-sale of the property for their benefit, it was held that 
such trustee was entitled to have bona fide debts due him from the trus- 
tor satisfied out of the increased price obtained by a re-sale of. the pro- 

_ perty before the unsecured creditors cowld come in. ZWiott v, Pool, 42. 


‘TRUST—PAROL. 
Vide Deep DECLARED A SECURITY, 2. 


TENANT FOR LIFE AND REMAINDERMAN HOW ENTITLED TO 
DAMAGES. 

Damages assessed against a railroad compamy, on the condemnation of land 
to the use of the company, belong to the tenant for life and remainder- 
man, in proportion to the period for which each suffers the incambrance. 
Joyner v. Conyers, 79. 


WARRANTY—SUIT ON. 
Vide Insunction, 10. 


“ WHEN” AND “IF"—HOW INTERPRETED. 
Vide Contincent Rematnver, 3. 


WIDOW RESIDING IN ANOTHER STATE. 


1. Where one, residing in another State, made a will, which was not satisfac- 
tory to his widew, who duly entered her dissent on its being offered for 
probate in that State, and also entered her dissent, when it was offered 
for probate in this State, it was eld that she is entitled to dower and a 
distributive share of property lying in this State. Jones v. Gerock, 190. 

2. The widow of one domiciled in another State, who died intestate, seized 
and possessed of lands in this State, is entitled to her dower in such 
lands. Ibid. 


WIFE'S INTEREST IN A DISTRIBUTIVE SHARE. 

Where a husband and wife brought suit in a court of equity for the distri- 
bution of a fund limited to them and others by deed, as joint owners, 
and after an interlocutory decree for an account, but before the ac- 
count was taken, the husband died, it was held that the wife, surviving, 
was entitled to the fund. Tatham v. Wilson, 250. 


WILL—CONSTRUCTION OF. 
1. Where a testator bequeathed as follows: “I lend to my wife, during her 
life, all my negroes (three in number) for the purpose of raising and ed- 
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ncating my two sons,” which was but a reasonable share: of her hus- 
band’s estate, and gave in the same will, in appropriate terms, to his wife, 
as guardian to his two sons, the remainder of his estate, it was held that 
the former clause conferred upon her, for life, a beneficial’ interest in said 
property, with a recommendation in behalf of the two sons, Mason v. 
Sadler, 148. 

2. Where a testator in-his will, gave a slave to one of his sons, and then pro- 
vided that should he sell such slave, the proceeds should go into a com- 
mon fund, and afterwards; by a codicil made a contingent limitation of 
the same slave to a daughter in the event of the former legatee’s dying 
without leaving children, and further provided that if any of the-slaves 
beqeathed to the daughter, should be sold by him, their value should be 
made good to her out of his estate, it was held that the said slave having 
been sold by the testator, the daughter had no-claim for its proeeeds out 
of the estate. Tillman v. Tillman, 206. : 

3. Were a testator had derived certain slaves from: his maternal grandfather, 
who had lived in the county of Martin; and it appearing to be a leading 
purpose with him. to restore such slaves to their original place of resi- 
dence, and to their family connexions, he: bequeathed to: one in Martin 
as follows: “all my negroes om my Roanoke plantation;.(which laid in 
the county of Martin,) also;.all my negroes on: my Hdgecombe farms, 
which I got from Martin county, whether : inherited or purchased them,”’ 
it was held that slaves bought by the testator in Martin or elsewhere, 
and removed from that county to Edgecombe, and the children. born in 
Edgecombe-of women removed from Martin, and one born of a woman 
on the Roanoke plantation, but which was casually residing elsewhere, 
all passed under said bequest. Norfleet v. Slade, 217. 

4. Where there were two persons of the same name, mentioned in a will, the 
one a grand-daughter, to whom a small legacy was given, and the other 
a daughter, te whom a larger portion is given in a clause with two oth- 
ers, daughters, it was held that the daughter was meant in such bequest. 
Ballantyne v. Turner, 224. 

5. The words, “ wheat and corn on hand,” in a.will, were held to mean that, 
only, which was in the granaries of the testator at the time of his death, 
and not to embrace the ungathered.or standing crop. Adams v. Jones, 
221. 

6. Where a testator gave-directions in: his will} that his wife should “put out 
his money and. take security for it,” it was held that the executor was 
not bound or-authorised to-interfere with the widow in the investment 
and management of the fund. bid. 

7. A wish expressed at the conclusion of a will, that if the testator had not 
provided his wife with a plentaful support, she was to have enough of 
the interest of his money to make her such plentiful support, was held 
too vague and indefinite to impose any duty on the executor. Ballan- 
tyne v. Turner, 225. 

8. However deeply impressed.the Court may. be as to a testator’s particular 
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fAtention, if he has been guwossly negligent in setting forth his purpose, 
and to declare such to be his intention, would require the Court to ig- 


nore the principles which have been adopted to give effect to the inten- 


tions of testator’s, such deglaration will not be made. (Gillis v. Harris, 
267. 
9. Grand-children and great-grand-chitdren cannot be included in the divi- 
sion of a residue directéd to be made among ciildren. Mordecai v. Boy- 
lan, 365. 
Where a bequest was made, to the children of a brother and sister of the 
testator, to which is added, “that is, on the supposition, that my brother 
is dead; but if he is alive at the time of my death, then, he is to receive 
one-ha/f of my estate,” it was held, that no question as to whether the 
estate was to be divided, according to heads or stocks could arise, for that 
the brother took one-half of tae estate, and his children nothing. Cham- 
bers v. Reid, 304. 

. Whether the word, “ wish,” in a will, was intended to create a trust, dis- 
cussed. The case was decided upon the peculiar phraseology of the will. 
Cook v. Ellington, 371. 

. A testator, in contemplation of a certain contingency, provided that there- 
upon an estate, consisting of realty and personalty, should be divided 
into four parts, and distributed as follows: One each to a brother and a 
sister, and their heirs: “One part to my other lawful heirs, and the 
fourth part to foreign missions, to be paid over to the treasurer of that 
board, to be appropriated to that purpose.” By another clause, he pro- 
vided that—“ If there should be any property, either real or personal, 
not given away heretofore, it is to be equally divided between all my 
lawful heirs.” The brother and sister survived the testator, but died be- 
fore the happening of the event contemplated. Upon the happening of 
that event: 

.. Held (1) that the two shares, first mentioned, descended—the realty to 
the heirs, and the personalty to the personal representatives of the broth- 
er and sister respectively. Hackney v. Griffin, 380. 

. (2) That the third share belonged to such as were heirs of the testator as 
to really, excluding the heirs of the brother and sister first mentioned.— 
Ibid. 

. (3) That the share devised to foreign missions, having lapsed on account 
of the ambiguity of the clause which contained it, fell into the residue, 
and descended upon all those who were heirs of the testator as to realty. 
Ibid. 

Vide Bonns, notes, &c., WHETHER TO BE SOLD; PartNeRsHIP, 2; PowsgE 

TO DISTRIBUTE ; Stock in A RaiRoap, 





